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PREFACE T IAhE TWELFTH EDITION. 


Since the last edition of this work, two more enactments 
have been placed on the statute book, one of which has 
materially altered the law of divorce among the Muslim 
commibii^v as a whole, and the other, the law of inheritance 
and su(V^ >ion as applicable to Cutehi Memons. The Dis- 
,§ijiudon oa. Muslim Marriages Act (VIII of 1939) came into 
force on the 17th March, 1939, and althmigli according to the 
preamble it purports to be declarato^, there can be no 
doubt that it is not merely declaratory in many respects, at 
least as regards the Hanafi Code of Muslim Law, and on 
general principles cannot be held to be retrospective in its 
operation. This view has been taken by two judges of tlie 
High Court of Lahore, whereas another learned judge of the 
same Court has held otherwise. The law of inheritance and 
succession amongst the Cutehi Memons has undergone 
changes more than once, but henceforth in the matter of 
testate and intestate succession they will, under the Cutehi 
Memons Act (X of 1938) read with the Shariat Act of 1937, 
be governed by the general Mahomedan Law. An interest- 
ing question, however, arises, as to whether the Cutehi 
Memons Act of 1938 is not ultra vires of the Central Legisla- 
ture in so far as the Act affects agricultural lauds in the 
Governors’ Provinces. 

There have been numerous decisions, in recent years, 
upon various points of Mahomedan Law, most of which 
have been incorporated in the text, but a few may be noticed 
here. In the well-known Sahidganj case (1940) the Privy 
Council held that it is the duty of the Courts to interpret 
the law in cases of Hindu and Mahomedan Law and not to 
depend upon the opinion of experts. It was furtlier held 
that wakf property may be lost by adverse possession. In 
the same case the question whether a mosque is a juristic 
person or not was discussed, and although their Lordships 
reserved their opinion on it, the trend of their observations 
shows that they did not approve of the view that a mosque 
is a juristic person, which the Lahore High Court had taken 
in 1926. In Sabir Hussain v. Farizhand Hasan (1938) the 
Privy Council laid down that in matters of procedure it is 
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the general law and not the Mahomedan j^aw l * proceanrf^ 
that governs the courts. In Mahomed Kazim Au C 
All (1938) the right of an heir to proceed against his co- 
heirs for contribution in case he recei i less than his share 
by reason of the action of a judgment-creditor under a' de- 
cree under sec. 52 of the Civil Procedure Code was main- 
tained. The question of limitation for an administrative 
action is now settled by the Privy Council. As regards im- 
movables it will be article 144 and for movables article 120 
Mahmedally v. Safrahai (1940). Mt. All Begum v. .. ,i Khan 
(1988) overrules the view taken by the Allahabad High 
Court in an early case (1906) that a provision that the en- 
doAvment shall not lake effect till the death of the settlor’s 
wife is valid. 

In John Jiban Chandra Dutt v. Ahinash Chandra (1939) 
the High Court of Calcutta held that a Christian liusband 
who embraces the Islamic faith is entitled to marry again, 
even during the subsistance of the first marriage. The same 
court has expressed the opinion that the rule of Mahomedan 
Law that whore one of two spous(‘s embraces the Islamic 
faith, if the other on its being presented to him, does not 
adopt it tlie marriage is dissolved, was obsolete and opposed 
to public policy (Noor Jehan v. Eugene Tisichenko, 1941). 

The case of Ajniad Khan v. Asliraf Khan, though de- 
cided by the Judicial Committee in 1929, is still engaging 
the attention of the High Courts in India, and the Chief 
Court of Oudh has held that the saying of the Prophet that 
the gift of a life (jstate is enhanced into an absolute estate 
is not applicable to a testam<‘ntary bequest. This, however, 
seems to be contrary to the long accepted view that the 
saying of the Prophet in this resjject is apifficable both to 
gifts and to wills. 

I wish to record my thanks to Mr. K. S. Shavaksha, 
Barristor-at-Law, for his great assistance in the prepara- 
tion of this Edition, and for his many useful suggestions. 
Acknowledgments are also due to Mr. V. G. Wagle, 
Advocate (O.S.), for collecting the materials for this Edition. 

It is to be hoped that this new Edition which the Right 
Honourable Sir George Claus Rankin, Kt., LL.D., has deserib- 
ed as an “established text book” will be considered to be as 
useful as its predecessors. 

December 1943. S. S. Ranonekar. 
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The Prophet Mahomed was horn at Mecca and his birth 
may on the strcnoth of tradition be dated approximarely as 
A.D. 570. His father’s name was Abdulla and his mother’s 
^Ajnina. He was a posthumou.s child. His mother having 
died when lie Avas only six, and his pal^irnal grandfather two 
years later, ho was bronghl up from the age of eight by his 
paternal uncle, Abu Talib, the father of AH. The family 
belonged to the powerful tribe of Korei.sh. By his ^vife 
Khadija the Prophet Imd two .sons both of whom died young, 
and four daughters of whom one was Fatima. 

As a residt of the Prophet’s condemnalion of the paga- 
nism then prevalent in Arabia bo was driven out of Mecca 
and took refuge among his followers at Medina. The 
Hegira or flight from Mecca (a.d. 622) marks the beginning 
of the Mahomedan era, for Mahomed rallied his followers 
and defeated the Meccans in the battle of Badr (a.o. 62.1). 
After this victory the Prophet in a few years establislu'd 
absolute supremacy, both temporal and spiritual, in Arabia. 
The jurisdiction ho exercised was both j-egal and sacerdotal, 
for he was deemed to be the intc'rpreter of God’s will upon 
earth . 

Mahomed died in a.o. 632 and as he left no son the 
succession of the early Caliphs was not without faction and 
bloodshed. The lirst three Caliphs A\ere his disciples and 
early companions Abu Bakr (a.o. 632), Umar (a.d. 634) 
and Usman (a.d. 644). Usman Avas murdered and was sue 
ceeded by Ali (a.d. 656), who Avas cousin and son-in-!aAV of 
the Prophet having married Mahomed’s daughter Fatima. 
Ali was murdered (a.d. 661) and his place Avas taken by his 
son Hasan. Hasan resigned in favour of Muavia, a usurper 
from Damascus; but was nevertheless also murdered. The 
partisans of Ali persuaded Hasan’s brother Husain to revolt 
against Muavia. But Husain fell in an ambush at Kerbala 
where he died fighting with desperate courage against over- 
whelming odds (a.d. 680). 
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According to the Shias these disturbances vere due to 
Ayesha, one of the widows of Mahomed: Ali should have 
been the first Caliph but Ayesha pror'ned the election of her 
father Abu Bakr and also instigated^ ilie murder of Hasan 
and the usurpation of Muavia. The Shias regard the first 
three Caliphs as usurpers. They maintain that the Caliph- 
ate is hereditary and vested in Ali and his descendants ; and 
they reject tlie Sunni doctrine that the succession depends 
upon degree of sanctity as determined by the votes of the 
faithful . 

The death of Husain at Kerbala made the breach betwe^'^ 
the Sunnis and tht^- Shias irreparable; but it confirmed 
Muavia upon the throne. Muavia was the founder of the 
Dynasty of the Omeyades who ruled at Damascus from a.d. 
661 to 750. The Omeyades were succeeded by the house of 
Abbas, The Abbasides fixed their Capital at Bas^dad and 
reigned there for five centuries until they were supplanted 
by the Othman Turks who ruled at Constantinople. In a.d, 
1508 the Sultan of Turkey assumed the title of Caliph, The 
Caliphate was eventuallv abolished by Mustapha Keraal 
Pasha in 1924, 

Under the reign of the Abbasides the military ardour 
of the faithful had abated and there was a revival of learning. 
The Abbasides brought to their court at Bagdad the sages 
of the law from Kufa and Medina in the holy land of the 
Hejaz. It Avas at this lime that the law became the subject 
of scientific and philosophic stinly and that the principles of 
the Mahomedan law wm’e settled. The characteristic fea- 
ture of that law is that it rests upon divine revelation. The 
Koran is the word of God, and as the precepts and usages of 
Mahomed were inspired by God, they also have the force of 
law. Again as the learned are best able to interpret the 
Koran, a consensus of jurists has legislative authority. Any 
point not covered by the Koran, or by tradition as to the 
precepts and usages of Mahomed, or by a consensus of 
jurists, is solved by a process of analogical deduction from 
what is there laid down. 

The sources of Mahomedan law are therefore: — 

1. The Koran. 

2. Sunna or tradition as to the precepts and usages 

of the Propliet. 
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3. Ijmaa or the consensus of jurists. 

4. Kiyas or analogical deduction. 

The jurists who '■ 3veloped this system of jurisprudence 
and after whom the four Schools of Mahomedan law are 
named are: — 

1. Abu Hanifa (a.d. 701 to 795) with his two di- 

sciples Abu Yusuf and Imam Mahomed. 

2. ^ Malik Ibn Anas (a.d. 718 to 795). 

3. Muhammad ash-Shafei (a.d. 768 to 827). 

4. Ahmed bin Hanbal (a.d. 81.3 to 833). 

The main principles of the law as expounded by these 
jurists are the same but there are minor differences. These 
are in the application of private judgment and in the inter- 
pretation of the Koran. Abu Hanifa was known as the up- 
holder of private judgment. He relied more on analogical 
deduction and the consensus of jurists and not only excluded 
many traditions but introduced a doctrine of equity called 
iistihsan to mitigate the rigour of the traditional law. His 
system of law is known as the Hanati law and it attained 
prominence as it was enforced by his disciple Abu Yusuf 
who was Chief Kazi of Bagdad. Abu Yusuf relied more 
upon tradition than Abu Hanifa and cited tradition to justi- 
fy conclusions arrived at by analogical deduction. Malik Ibn 
Anas, the founder of the Maliki school, was essentially a tra- 
ditionist but allowed the exercise of private judgment where 
tradition failed. Muhammad ash-Shafei gave his name to 
the Shafei school of law. He relied more upon tradition 
than Abu Hanifa but less than Malik. The fourth and latest 
of the jurists Ahmed bin Hanbal was a saintly reactionary 
and his teaching was characterized by blind reliance on 
tradition . 

Within a hundred years of the Hegira the power of 
Islam had spread from India in the East to Spain in the 
West. The Hanafi school prevails in Northern India, Arabia, 
Syria, Turkey and Egypt; and the Maliki school. in Northern 
Airica, Morocco and Spain. The Shafei school has followers 
in Southern India and Cairo; and the Hanbal school a few 
in Arabia. These four schools are the schools of the ortho- 
dox or Sunni law so called because it is based on Sunna or 
tradition . 
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The Shias however did not recognize any tradition that 
was not derived from the house of Ali. They set up '^ival 
Caliphates in Syria, Egypt and' Northern Africa. The 
Fatimid Caliphs reigned in Egypt Horn a.d, 909 to 1161; 
while in Persia Shia-ism was recognized as tlie State reli- 
gion in 14^99. 

The Shias arc divided into numerous sub-sects, as diffe- 
rent descendants of Ali were recognized as Imams in diffe- 
rent countries. This will appear from tlie Table of Shia 
Imams printed at p. ix. The first Imam was Ali. The 
second was Hasan whose descendants are the Sharifs of 
Morocco and Idrisids of Northern Africa. The fourth Imam 
Ali Asghar left two sons Zaid and Muhammad al-Baqir. 
Zaid ’s descendants were the Zaidi Imams recognized as such 
by Shias in the Yemen in South Arabia. But his brother 
Muliammad al-Baqir was also recognized as fifth Imam and 
there was later another split in the sect, some recognizing 
Musa al-Kazim and otlnn's Ismail, as Imam. The last de- 
scendant of Musa al-Kazim and twelfth Imam was Muham- 
mad al-Muntazar who disappeared between a.d. 873 and 
877 and will return on the day of judgmont. ITis followers 
are called ** twelvers,’’ as the> recognize twelve Imams. 
They are the Ithna Asharis, the largest of the Shia sects. 
The followers of Ismail are known as Tsmailis and are also 
called the “ sevencrs,” as Ismail was the sev(*nth Imam. 
The 10th Imam of the Ismails was the first Fatimid Caliph 
of Egypt. The 18th Imam was the 8th Fatimid Caliph Al- 
Mustansir; and after his death the Ismaili sect split into 
two sub-sects, some recognizing as Imam Al-Mustali the 9th 
Fatimid Caliph while others followed his brother Nizar. 
The followers of Al-Mustali and his descendants are the 
Western Ismailis of Yemen and Syria and include the 
Dawoodi Bohras of India. Their last and 21st Imam was 
Abul-Kasim al-Taiyib who became occult in a.i>. 1132. His 
descendants are believed to exist but have not yet been dis- 
covered. The followers of Nizar and his descendants are 
the Nizarites of Syria, Persia and Central Asia. The Is- 
maili Khojas of India belong to this sub-sect and their 48th 
and present Imam is H. H. the Aga Khan. 

The religious doctrines of the Shias and their interpre- 
tation of the Koran differ in many respects from those of 
the Sunnis. Shia law therefore differs in some respects 
from Sunni law. 
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CORRIGENDUM. 


p. 4, last hne . — Delete the following words: — 

‘So also is the custom of polyandry which”. 

p, 5, lilies 1 and 2. — Delete the following words: — 

‘‘prevails among the Moplas in Madras, for this is directly 
ojjposed to IMahomedan law.” 
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PRINCIPLES OF 

MAHOMEDAN LAW. 


CHAPTEB I. 

Introduction of Mahomedan L\w into 
British Indi\. 

1. Adminigtration of Mahomedan law. — The Mahomedan q|j i 
law is applied by Courts in British India to Mahomedans Ss. 1-3 
not in all, but in some matters only. The power of Courts 

to apply Mahomedan law to Mahomedans is derived from and 
regulated partly by Statutes of the Imperial Parliament but 
mostly by Indian legislation {a). 

For Statutes, see sec. 6; for Acts, see secs. 5A and 7 to 13. 

2. Extent of application. — As regards British India, the 
rules of Mahomedan law fall under three divisions, namely : — 

(i) those which have been expressly directed by the 
Legislature to be applied to Mahomedans, such as 
rules of Succession and Inheritance; 

(ii) those which are applied to Mahomedans as a matter 
of justice, equity and good conscience, such as the 
rules of the Mahomedan law of Pre-emption; 

( iii) those which are not applied at all, though the parties 
are Mahomedans, such as the Mahomedan Criminal 
Law, and the Mahomedan law of Evidence. 

The only parts of Mahomedan law that are applied by 
Courts in British India to Mahomedans are those mentioned 
in els. (i) and (ii). In other respects, the Mahomedans in 
British India are governed by the general law of British India. 

3. Matters expressly enumerated. — The rules of Maho- 
medan law that have been expressly directed to be applied 


(a) Sheikh KudratuUa v. Mahini Uohan I Braja Kiahor v. Kirti Chandra 

(1889) 4 B.L.B. 134, 169; Jhrahtm (1871) 7 B.L.E. 19, 25. 

T. Uum (1870) 6 U.U.O. 26, 81; 
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S3. 3-6 to Mahomedans are to be applied except in so far as they 
have been altered or abolished by legislative enactment. 

Thus the rules of the Mahomodan law of Inheritance are expressly directed 
to be applied to Mahomedans. One of those rules is that a Mahomedan renounc- 
ing the Mahomed.in religion is to be excluded from inheritance. But this rule 
has now been abolished by the Freedom of Religion Act XXI of 1850. Hence 
this rule does not apply. 

In cases of Hindu o-r Mahomodan law, it is the duty of the Courts to- 
interpret tho law and not to depend upon the opinion of experts however 
learned (b). 

4. Matters not expressly enumerated. — No rules of Mabo- 
medan law that have not been expressly directed to be applied 
to Mahomedans can be applied if tliey have been excluded 
either expressly or by implication by legislative enactment. 

'I’lms the rules of the Mahomedan law of I’ro-cmption are nowhere expressly 
directed to be applied to Mahomedans. In places whore those rules are applied' 
to Mahnniedans, they are applied on the ground of justice, equity and good 
conscienoo (sec. 178). They .ire not applied to Mahomedans in Oudh and in 
tho Punjab, for there are SpetMl Acts relating to pre-emption for Oudh and 
the Punjab, and those Acts apply to Mahomedans also (see. 179). 

Again, the rules of tho Mahomedan Criminal Law are nowhere expressly 
directed to be applied to Mahomedans. But there are leg\slativG enactments 
relating to criminal law in India such as tho Indian Penal Code and the Code of 
Criminal Procedure. Hence those rules cannot bo applied on grounds of justice, 
equity and good conscience. The result is that Mahomedans in British India 
are governed by the criminal law of British India. 

The Courts in British India are governed by their own law as to procedure 
and Mahomedan law dealing with matters purely of procedure is not applicable; 
Sabtr Ifussatn v. Ferzhaml Hasan (1938) 65 I A. 119, (1938) All. 314, 173 
I.C. 1, (’38) A. PC. 80. 

6. Justice, equity and good conscience. — The rules referred 
to ill see. 2, cl. (ii), may not be applied if they are in tlio 
opinion of the Court opposed to Justice, equity and good 
conscience. But the rules referred to in cl. (i ) of that section,, 
that is, rules that have been expressly directed by the Legisla- 
ture to be applied to IMahomodans, must be applied though 
they may not in tlie opinion of the Court conform with Justice, 
equity and good conscience. See sec. 28A. 

Thus the rules of the Mahomedan law of Pre-emption come under sec. 2, 
cl. (li), and they are not applied by Courts in the Madras Presidency on tho 
ground that they are opposed to justice, equity and good conscience, inasmuch 
as the law of Pre-emption places restrictions upon the liberty of transfer of 
property by requiring tho owner to sell it in the first instance to his neighbour. 
Tho High Courts of Bombay and Allahabad, on tho other hand, have applied tho 
Mahomedan law of Pre-emption to Mahomedans, with this remarkable result that 


(i>) Shahxdganf r. Ourdwara ParbanAhm I v. Xuhammad Ibrahim (’25) A 

Oommiltet (1940) Lsh. 493, 67 I.A. A. 720; (1925) 47 AH. 823 ap- 

261, (’40) A. PO. 116; obaerra- proved. 



BKTBNT OF APPLICABILITY. 


3 


the notion of “justice, equity and good conscience'' held by those Courts differs Ch. I, 
from thaj held by the Madras High Court (c). See sec. 178 below Sg. 5, 5A 

In the undermentioned case (d) it was vnter aha held by a single judge of 
the Calcutta High Court that the rule of the Mahomodan law that, where one 
of two spouses embraces the Islamic faith, if ihe other, on its being iirescnted 
to him does not adopt it, the parties are to be separated, was obsolete and opposed 
to public policy. See sec. 15 (4) “Conversion t^o Mahomedanism and martial 
rights’’. 

As regards rules which tho Courts have been expressly directed to apply to 
Mahomedans, they must of course be applied regardless of considerations of 
justice, equity and good conscience. Thus the rules of tho Mahomedan law of 
Marriage have been expressly directed to be applied to Mahomedans in Bengal, 
the United Provinces and Assam (sec. 1). One of those rules is tiiat a divorce 
pronounced by a husband is valid, though pronounced under compulsion 
(sec. !134). Hence tho Courts of British Imlia will not bo justified m refusing 
to recognize such a divorce, though it may bo opposed to their notions of justice, 
equity and good conscience (c). 

5A. Shariat Act. 1937. — (j) From the 7th October 1937 
section 2 of Act XXVT of 1937, in ca.ses where the parties are 
Muslims, applies the Muslim Personal Law to a number of 
important matter, s. The Act operates throughout British 
India excluding Nortli-West Frontier Province, which has a 
more far-reaching Act of its own. The section is as follows: 

“2. Notwithstanding any custom or usage to the con- 
trary, in all questions (save questions relating to agricultural 
land) regarding intestate succession, special property of 
females, including personal property inherited or obtained 
under contract or gift or any other provision of Personal 
Law, marriage, dissolution of marriage, including talaq, ila, 
ziliar, Han, khula and rmbara’at (/), maintenance, dower, 
guardianship, gifts, trusts and trust properties, and ivakfs 
(other than charities and charitable instiiiitions and charit- 
able and religious endowments) the rule of decision in cases 
where the parties are Muslims shall be the Muslim Personal 
Law (Skariat).” 

It is not considered that the Act li.as the effect of repealing expressly or 
implicitly any enactment other than those specified in sec. 6. The scope and 
purpose of sec. ^2 is to abrogate custom and usage in so far as these have 
displaced tho rules of Mahomedan law. Customary law as it obtains in the 
Punjab and elsewhere has been objected to on the ground of uncertainty of the 
expense of ascertaining it and also in that the rights granted to women there- 
under are inadequate and in marked contrast to the fuller rights recognized by 
the Mahomedan law. That a custom or usage has been recognized by the Courts 
will not save it; unless it has been embodied in an enactment, it will cease to 
have effect in respect of tho matters mentioned in the section. The word 


(c) Ibrahim v. Muni (1870) 6 M.H.O. ('41) A.O. 682. 

26. («) Ibrahim v. Enauetwr (1869) 4 B L. 

(d) Noor Jehan v Eugene Tuchenko (1941) R , A 0, 13. 

45 O.W.N. 1047, 74 0 L.J. 218, J (/) See Oh. XVI infra. 
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S. 5A Shariat (g) is used in the Act as a synonym for the Mahomedan Personal Law 
.and the use of the word is not thought to import any variation: in particular, 
the Mahomedan law appropriate to each sect will be applied as mentioned in 
sec. 21 (infra). The exclusion from the subject-matters specified in sec. 2 of 
the Act, of agricultural land, charities, chantablc institutions and charitable and 
religious endowments, is explained by the fact that these subjects are within the 
tompctence of the provincial legislatures. The exception of agricultural land 
IS very important as only a small proportion of the land of India can be ex- 
iduded from this category, and the law as it stood before the passing of the 
Act must continue to be applied thereto. The exception is so expressed as to 
« ut down the effect of all the subsequent words, e.g., if the question relates to 
agricultural land the Mahomedan law is not made the rule of decision in a 
(jucstion regarding gifts. The phrase "where the parties are Muslims’’ has been 
taken from the Civil Courts Acts — see infra. It may be noted ns regards the 
provinces of Bengal, Agra and Assam th.<it the Act (xii of 1887) made no provi- 
sion for giving effect to custom m modification of the Mahomedan law and the 
Allahabad High Court refused to permit custom to be set up in variation of the 
revealed law (h) until in 1912 it was overruled upon the point by the Judicial 
Committpc (t). 

The Act does not purport to disturb settled transactions or to dispi 
persons who have lawfully obtained possession in the past. Whether it would be 
applied in cases which were pending at the commencement of the Act is doubtful. 

Intestate succession . — Customs altering the Mahomedan law of intestate 
succession seem to bo the chief grievance which the Act is designed to redress. 
The general rule of customary law is agnatic succession which excludes all 
femak's except a widow and daughter and these are allowed only a life interest 
or merely bare maintenance. This custom has the added inconvenience of being 
subject to many exceptions: Iteg \. Alla JHtta (1917) 44 Cal. 749, 44 l.A. 
89, 38 1 C. 354, 19 Bom.L R. 388. The custom of agnatic succession among 
Muslims prevails chiefly in Northern India, but in Western India the Act will 
nbolisli the customary law of succession according to Hindu law for Khojas, 
Cutchi Memons, llalai Memons and Sunni Bohras and Molasalam Girasias. In 
Southern India it will abolish the law of succession of Moplas, many of whom 
follow the Marunmkkatayam law of matriarchal succession. On the other hand 
as the Act does not by implication repeal any Act not spocified in see. 6, it will 
not affect the rule of succession by primogeniture enacted for some talukdaii 
and zcmindari estates. Nor will the Act affect tlie custom ot succession to the 
office of Mutawalli of a wakf or Sujjadanishin of a khanka, for charitable and 
religious institutions are excluded from its scope. 

Special propel ty of females . — This probably .refers to and abolishes a 
custom whereby property receiveil by a female by inheritance or gift is not her 
special property but reverts to th« heirs of the lust male owner: Muhammad 
V. Amir (1889) P.R. 31; Karm Din v. Vmar Baksh (1888) P.B. 3. 

Mat nag f . — The customary law of the Punjab does not recognize the Maho- 
medan law as to iddat: Bhagteat Singh v. Mt. Santi (1919) P.R. 102, 50 
I.C. 654. .This custom is abolished. Bo also is the custom of polyandry which 


<i;) The verb means literaUir begun, led, 
ordained, instituted, prescribed Hence 
meanings of the noun include " 
way to the watering place, the p. 
to be followed, code, divine law. — 
might be rendered in English as "The 
'Way”. It la a doctrine ot duties 
and has a wider scope than the word 
' “law" auggeats. The word Fiqh 
which literally means "Intelligenoe” 
18 naed to indicate the science of 
Muslim law. Both words carry 
distinct religioui Implication. A. 


cording to the Shafii jurists’ definition 
Shariat, which may be translated as 
the Islamic Code, means "mattery 
which would not have _ been known 
but for the communications made 
us by ‘ ‘ 

Rahin. 

dence, p 60) . 

(k) Jemmya v. Diwan (1900) 23 All. 20. 

(i) Muhammad Itmad t. iolo Shtomukk 
(1912) 17 Cal.W.N. 97, 16 Bom. 
L R. 76, 18 I.O, 57 P.O. 
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prevails among the Moplaa in Madras, for this is directly opposed to 
Mahomedin law. 

Dissolution of marriage, maintenance, dower . — These subjects seem to have 
been included ex majori coMtela or because they are specified in sec. 5 of the 
Punjab Laws Act, 1872. The right of a Muslim wife to obtain a decree for 
the dissolution of her marriage is now governed by the Dissolution of Muslim 
Marriages Act, 1939 (see secs. 238A to 239E). 

Guardnanship The Act will not affect the provisions of the Indian 

Majority Act, 1875, or of the Guardian and Wards Act, 1890. 

Gifts, trusts and trust properties and wal;f.s — Gifts may have been included 
to abolish customs which restrict the power to make gifts to non-agnates. For 
the same reason trusts and wakfs by way of family settlements arc also included. 
It has been held that the effect of see. 2 is to make the Mussulman law expressly 
applicable to wakfs and the subjects enumerated therein which under the terms 
of previous Acts and Bcgulations had to bo decided on principles of equity and 
good conscien"e. But there is nothing in the Shariat Act to affect the decisions 
of the Privy Council before the Wakf Validating Act of 1930 as those decisions 
expressly interpreted the Mussalman law in respect of wakfs (;). But it is 
believed that gifts and family settlements of agricultural land will continue to 
bo subject to customary law where that law has hitherto applied. In cases not 
affected by the exceptions to see. 2 of the Act the Mahomedan law of gifts will 
now be applicable as such and not as the rule of justice, equity and good con- 
science. This will obviate the difficulty which was felt in the undernoted case (fc) 
as regaivls applying see. 129 of the Transfer of Property Act. Public endow- 
ments are the subject of a number of enactments, see. 176, infra. 

(2) See. 3 (1) of the Shariat Act is as follows:— 

“Any person who satisfies the prescribed autho- 
rity — 

(a) that he is a Muslim, and 

(b) that he is competent to contract within the 
meaning of section 11 of the Indian Con- 
tract Act, 1872, and 

(c) that he is a resident of British India, 
may by declaration in the prescribed form and 
filed before the prescribed authority declare that 
he desires to obtain the benefit of this the provi- 
sions of this section (A:l), and thereafter the pro- 
visions of section 2 shall apply to the declarant 
and all his minor children and their descendants 
as if in addition to the matters enumerated there- 
in adoption, wills and legacies were also specified.” 

Section 3 refers to adoption, wills and legacies . — These cases depend not on 
the religion “of the parties” but on that of the individual whose family law is 


(i) Mohiudiin Ahmed r. Sofia Khatun 
( 1940 ) 2 c»l 464, 44 O.W.N. 974, 
193 I.O. 693, (’40) A.O. 601. 
(k) ilfa Aeha r. B. K. Haidar (1986) 14 
Rang. 439, 164 I.O. 984, (’86) 


A.K. 48U. 

(fcl) Amended by eec. 2 of the Maillm 
Penonel Law (Shariat) Application 
(Amendment) Act, 1948 . 


Ch. I, 
S. &A 
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S. 5A (jiiestion, t.e., tlie testator. Customs on these subjects which contravene the 

Afaliomcdan law are not invalidated; but any person affected may abmdon the 
custom and adopt the Mahomedan law. Adoption is not recognized by Maho- 
medan law but there is a custom of a sort of adoption in the Punjab which is 
said to bo the nomination of an heir: Nur Muhammad v. Bhawan Shah (193C) 
17 Lah. 96, 162 I.C. 854, (’36) A.L. 465. Again in Sind a custom of adoption 
was set up by a tribe which wa.s originally Hindu; Usman v. Asat (’25) A.S. 
209 There is a custom in derogation of the Mahomedan law as to wills in the 
Punjab: Rahim Bal-sh v. Umar Bin (1915) P.R, 9. In Bombay the Khojas 
can under their customary law dispose of the whole of their property by will. 
Until the passing of the Cutchi Memons Act X of 1938 the Cutchi Memons also 
could dispose of the whole of their property by will. Now, however, even with 
regard to testate siicccs'don they are governed by Mahomedan law (see sec. 16). 
Section 2 of the Shariat Act is -said to be “coercive” while section 3 is said to 
be “persuasive.” The power given by this section will in some cases meet the 
ililTiculty illustrated by the imdcrnoted case (1) where an attempt to give up 
< iistom in favour of Mahomedan law was held to fail. 

(.7) Section 5 of the Shariat Act which lias been re- 
pcah'd by section (> of the Dissolution of Muslim Marriages 
Act, 11)3.9, was as follows; — 

“5. The District Judge may, on petition made by 
51 Muslim married woman, dissolve a marri- 
age on any ground recognized by Muslim 
Personal Law (Shariat)/* 

Section 5 of the Sliaiint Act in effect overruled the deei.sion of the Calcutta 
High Court in Burhan Mirda v. Mt. Khodeja Bibt (1937) 2 Cal. 79, 41 Cal. 
W.N. 314, 65 Cal L.J. 21, 168 I.C. 639, (’.37) A.C. 189, that ii suit for 
dissolution of mariiagc should be filed bcfoie a Munsiff or the Court of the 
lowest jurisdiction competent to try it, and confirmed the practice to file such 
suits in the District Court. Now that section 5 has been repealed by section a 
of the Ilissolufinn of Muslim Marri.ages Act, 1939, the authority of this case has 
been revived, and a suit for dissolution will have to be filed under the provisions 
of the Civil Procedure Code, 1908, that is, in the Court of the lowest jurisdiction 
competent to try it. For the provisions of the Dissolution of Muslim Marriages 
Act VI U of 1939 see secs. 238 A to 239E. 

(4) Section 6 of the Shariat Act is as follows: — 

“ The undermentioned provisions (D) of the Acts 
and Regulations mentioned below shall be re- 
pealed in so far as they are inconsistent with 
1 the provisions of this Act, namely: — 

(1) Section 26 of the Bombay Regulation IV of 

1827; 

(2) Section 16 of the Madras Civil Courts Act, 1873; 


(l) Snrdnr Bibi V. Hoe A»wot Eho» (1934) I W Amended by sec. 3 ol the Muslim 
15 L*h. 426, 149 I.C. 675, (’34) Personal Law (Shariat) Application 

A.L. 871. I (Amendment) Act, 1943. 
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(3) For the purpose of reviving the operation of 

* section 37 of the Bengal, Agra and Assam Civil ® ' 
Courts Act, 1887, entry (3) has been omitted 
by section 3 of the Muslim Personal Law 
(Shariat) Application (Amendment) Act, 
1943; 

(4) Section 3 of the Oudh Laws Act, 1876; 

(5) Section 5 of the Punjab Laws Act, 1872; 

(6) Section 5 of the Cenlral Provinces Laws Act, 

1875 ; and 

(7) Section 4 of the Ajmere Laws Regulation, 

1877. 

Section 6. — It ■will be notioed that tlie Civil Courts Acts or their equivalent 
in the various provinces are only repealed 9iib modo — in effect only in so far as 
they permit custom to override tba Mahomedan law in cases vrhere the parties 
are Muslims and the ipiestion is one regarding the matters specified in secs. 2 
and S of the Act It is, therefore, still necessary to consider the various Acts 
in detail. 

6. Mahomedan law in Presidency-towns. — (l) As to the 
Presidency-towns of Calcutta, Madras and Bombay, sec. 223 
of the Government of India Act, 1935 (26 Goo. V c. 2) enacts 
that the law to be administered shall be the same as before 
the commencement of Part HI of the Act. That is the law in 
sec. 112 of the Government of India Act, 1915 (5 & 6 Geo. V 
c. 61) which is as follows: — 

“The High Courts at Calcutta, Madras and Bombay, in 
the exorcise of their original jurisdiction in -suits against 
inhabitants of Calcutta, Madras or Bombay, as the case may 
be, shall, in matters of inheritance and succession to lands, 
rents and goods, and in matters of contract and dealing 
between party and party, when both parties are subject to the 
same personal law or custom having the force of law, decide 
according to that personal law or custom, and, when the 
parties are subject to different personal laws or customs 
having the force of law, decide according to the law or custom 
to which the defendant is subject.” 

The effect of this section is that the law to be applied in 
the matters aforesaid is the Mahomedan law if both parties 
are Mahomedans. Similarly, when a dealing takes place 
between two parties of whom one is a Hindu and the other a 
Mahomedan, and a suit is brought in respect of that dealing 
by the Hindu against the Mahomedan, the dispute between 
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S. 6 them is to be decided according to the Mahomedan law (m). 
Bui that law cannot be applied in either case if it has been 
altered or abolished by legislative enactment [see notes 
below] . 

(.3) The law to be applied by the Presidency Small 
Cause Courts is the same as that administered for the time 
being by the High Courts in the exercise of their ordinary 
original civil jurisdiction ; see Presidency Small Cause Courts 
Act XV of 1882, sec. 16. 

Custom . — Moat customs have been abolished by the Shariat Act, 1937. 

Earlier statutes . — ^Provisions similar to those in sub-sec. (1) were con- 
tained in the East India Company Act, 1870, sec. 17 [21 Geo. 3, ch. 70], which 
applied to the Supreme Court at Calcutta, and the East India Act, 1797, sec. 13 
[37 Geo. 3, ch. 142], which applied to the Recorder’s Courts at Madras and 
Bombay. iThese Acts as well as the High Courts Acts of 1861, 1865 and 1911 
have been repealed and rc'enactcd by the Government of India Act of 1915. But 
the repeal docs not affect the validity of any charter or letters patent under 
those Acts [Government of India Act, 1915, see. 130]. 

Law to he admimstered in cases of vnheritance, succession, contract and 
deaVmg between party and party . — The law as enacted in sec. 112 of the Gov- 
ernment of India Act, was subject to alteration by the Indian Legislature. This 
was so enacted in sec. 131 of that Act (replacing sec. 22 of the India Councils 
Act, 1861) and is now enacted in sec. 223 of the Government of India Act, 1935. 
In fact the Mahomedan law of contract has been almost entirely superseded by 
the Indian Contract Act, 1872, and other enactments, and this was done in the 
exercise of the power given to the Governor-Goneral in Council by the Indian 
Councils Act, 1861. The latter Act has been repealed and to a largo extent re- 
enacted by the Government of India Act of 1915 (w). As regards interest, it is 
doubtful whether the Mussalman rule prohibiting usury has been repealed by 
the Usury Laws Repeal Act 28 of 1855 (o). The point arose in a Privy Council 
case, but it was not decided (p). See sec. 65 of the Government of India Act of 
1915, and els. 19 and 44 of the letters patent of the High Courts for Calcutta, 
Madras and Bombay. 

Law to which the defendant is subject . — ^It is provided by the latter poirtion 
of sec. 112 of the Government of India Act of 1915, that when the parties are 
subject to different personal laws, the disputo between them is to be decided 
according to the law to which the defendant is subject. But these words do 
not mean this, that where a Hindu purchases land from a European which is 
subject to his wife’s claim for dower, and a suit is brought by the wife against 
the Hindu purchaser to enforce her right, the Hindu purchaser can resist her 
claim on the ground that the Hindu law does not recognize dower. The Hindu 
purchaser is in no better position than a European purchaser would be, simply 
because the Hindu law recognizes no rule of dower (g). 


(m) Azim Un-mna v. Dtde (1871) 6 Mad. 

H.C. 455. 475; West and Buhler’s 
Digrest of Hindu Law, p. t. 

(n) See Madhub Ohunder v. Safeoomar 

(1874) 14 B.L.B. 76; Nobvn 

Ohunder v. RomeiA Ohvnder (1887) 
14 Oal. 781. 

(o) Ram Lai v. Haran Chandra (1869) 

a B.L.R. (O 0 ) 130, 134 (not 
abrogated] ; Uia Shan v. Bibiian 
(1870) 5 B.L.B. 500 (abrorstedl. 

(p) Hamira Bibi r. Zubaida Bibi (1010) 


43 I. A. 294, 300, 38 All. 681, 687. 
688, 36 I.C. 87. 

(g) Sar/nes v. Proeonomopet (1881) 6 Gal. 
794, 805-806 [21 Geo. 8, Oh. 70, 
8. 17.] See also Azim Vn-Hitsa r. 
Dale (1871) 6 Mad.H.O. 465, 474- 
475 [37 Geo. 8, Oh. 142, i. 13]; 
Lakzhmandae v. Dasrat (1880) 8 
Bom. 168, 188-184; Mahomed v. 
Narayan (1916) 40 Bom. 368, 363, 
368, 82 I 0. 939. 
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7. In Bengal, Bihar, Agra and Assam.— As to these 
territeries except such portions of those territories as for the 
time being are not subject to the ordinary civil jurisdiction of 
the High Courts, it is enacted that the Civil Courts of those 
Provinces shall decide all questions relating to “succession, 
inheritance, marriage or any religious usage or institution,” 
by the Mahomedan law in cases where the parties are Malio- 
medans, except in so far as such law has, by legislative enact- 
ment, been altered or abolished. In cases not mentioned 
above nor provided for by any oilier law for the time being 
in force the decision is to be according to justice, equity and 
good conscience. 

This is tho substan j of the Bengal, Agra and Assam Civil Courts Act XII 
of 1887, sec. 37, as rei i with the Bengal and Assam Laws Act, 1905, secs. 2 
and 3. 

Law after the Shartat Act, 1937. — The Shariat Act, 1937, which invalidates 
customs in derogation of the Mahomedan law had by sec. C (3) repealed this- 
section so far as it was inconsistent with its provisions. The section makes no- 
reference to custom, but it had been construed by the Privy Council as subject 
to proof of family custom at variance with the Mahom^an law (r). This 
construction of tho section is no longer admissible except as to customs (e.ff., 
affecting agricultural land) to which the Act does not apply. Section 37 of the 
Bengal, Agra and Assam Civil Courts Act is in no way inconsistent with the 
provisions of the Shariat Act, and therefore sub sec. (3) of sec. 6 of that 
Act was not necessary. Sub-sec. (3) has, therefore, been omitted by the 
Amending Act XVI of 1943. See sec. 5A, supra. 

Law before the Shartat Act, 1937. — The section makes no reference to custom 
and in an old Allahabad case it was construed as excluding evidence of 
custom (s). But since the decision of the Privy Council referred to in the last 
paragraph it was construed as subject to proof of family custom in superses- 
sion of the Mahomedan law (#). The custom must be ancient and reasonable 
and the burden of proof lies upon tho party who sets up the custom (u). 
It may bo proved by instances or by the wajib-ularz or riwaz-i-am 
but cannot be enlarged by parity of reasoning (»). As to the evidentiary value 
of a wajib-ul-arz (w) or riwaz-i-am (x) see the undermentioned cases. 

Justice, equity and good conscience. — For the previous history of this provi- 
sion cf. Field’s Regulations of the Bengal Code, pp. 109 117. 


(r) Mvhammad Itmail v. Lala Sheomukh 

(1913) 15 Bom.L.R. 76, 17 Oal. 
W.N 97, 18 I.O. 671 P.C 

(s) Jammya y. Diwan (1900) 23 All. 20. 

(t) Ah Atghar v. Collector of Bulandshahr 

(1917) 39 All. 574, 40 I.O. 763; 
ML Jafro v, Ohalta (1936) AU.L. 
.T. 493, 163 I.O. 650, (’36) A. A. 
443; J^o«^an AH Khan y. Ohaudhri 
Aeghar AH (1980) 67 I.A. 29, 6 
Luck. 70. 121 I.O. 617, (’30) * 
PC. 35 (an Oudh cage). , 

(u) Abdul Huteetn y. 8ona Dero (1918) 

45 I.A. 10, 45 Cal. 450, 43 I.O. ' 
306 approying Day a Ram y. Sohel 
Singh (1908) P R. 110. , 

(e) Muharram AH r. Barkat AH (1931) 12 
Lah. 286, 125 I.O. 886, (’30) A.L. 


(lo) Uman Parshad v. Gandharp Singh. 
(1887) 14 I.A. 127; Balgobind y. 
Badri, Praead (1923) 50 I.A. 196, 
45 All 413, 74 I.O. 449, (’23) A. 
PC 70. Roehan Ah Khan y. Chau- 
dhn Aeghar AH, lupra 
(®) Beg y. Allah DiMo (1917) 44 I.A. 
89, 44 Oal. 749, 38 I.O. 354; Ah- 

“■ Rl6t (1925) 62 

2, 91 I.O. 465, 
Vaishno Drttf 
y Rametbri (1928) 66 I.A. 407, 
10 Lah. 86, 113 I.O. 1, 49 0. L. 
J 38, (’28) A. PC. 294; Kunwar 
Baeant Singh y. Kunwar Brij Raf 
Saran Singh (1935) 62 I.A. 180, 
198, 57 All. 494, 156 I.C. 864, 
('36) A. PC. 132, 


Ch. I, 
S. 7 
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. 7-9 On a question whether a Hin^u talukdar was bound to pay a debt contracted 
by his guardian on his account it was said by Lord Ilobhouse: — “ In noint of 
fact, the matter must be decided by equity and good conscience, generally inter- 
preted to mean the rules of English law if found apjilicable to Indian society 
and circumstances. Their Lordships are not aware of any law in which the 
guardian has such a power, nor do they see why it should be so in India” {y). 
In the case of a Mus-lim lady’s transfer for consideration with a partial restraint 
on alienation Sir Oeorge Lowndes referred to tins passage and held the restraint 
was valid though notin exelusivo reliance upon English law {z). On the other 
hand the Mahoniedan law i.s applied in cases of pre-emption as the rule of justice, 
equity and good conscience — see Chapter XTII below Again in cases of gift in 
jiiovinces wlieic the Legislature has not expressly applied the Mahoniedan law to 
gifts that law has been resorted to as regards gifts made by Muslims both before i.o) 
and after (b) the Transfer of Property Act took effect. This application of 
Mahomedan law can only be put upon tli« ground of justice, equity and good 
conscience (c); though at one time a contrary opinion was entertained by indi- 
\idual judges (d). 

8 In the Mufassal of Madras. — As to the Mufassal of 
Madras, it is enacted hy tlie Madras Civil Courts Act III of 
1873, .sec. 16, that all questions regarding “succession, inherit- 
ance, marriage, ... or any religious usage or institution*' 
shall be decided, in cases where the parties are Mahomedans, 
hy the Maliomcdaii law or by custom having the force of law, 
and in eases where no specific rule exists, the Courts shall act 
according to justice, equity and good conscience. 

Law after the Shauat Act, ].9.')7. — iThc provisioas of this .section as to custom 
have been repealed by llic Shariat Act, 19.'t7, so far aa they are inconsistent with 
that Act. The repeal docs not affect .agricultural land or any other matter to which 
the Sliarint Aet does not .apply. >Soe sec. 5A. 

Jmw before the Shnnat Act, 1937. — Before the Shariat Act the section was 
applied in a Madras case in which a custom excluding females of the Lubbai 
Mahomedans of Coimbatore was hold not proved (e). 

Jusixee, equity and good conscience. — See notes to sec. 7 above. 

9. In the Mufassal of Bombay. — As to the Mufassal of 
Bombay, it is enacted by Regulation IV of 1827, sec. 26, that 
“the law to be observed in tlie trial of .suits shall be Acts 
of Parliament and Regulations of (Government aipplicable to 
the case; in the absence of such Acts and Regulations, the 


(V) Waghela v Shekh Mtuludm (1887) 11 
Horn. 551, 661, 14 I A K9, 96, 
(r) Muhammad Sata v Abbas Bandi Bibi 
(1932) 59 I. A 236, 137 I.C. 321, 
(’32) A.PO. 138. 

(a) Kamar-Un-Nissa Bibt v. Ilussaini Bibi 
(1880) .3 All 266, MoguUha V. Mu- 
hammad Sahib (1887) 11 Bom. 617; 
Mahomed Buksh Khan v. Sosseini 
Bibi (1888) 15 Cal. 684. 

(I)) Earam Ilaht v Sharf-ud-dm (1916) 38 
All 212, 36 10. 14; Bava Sahib 
V. Mahomed (1896) 19 Mad. 348; 
Vahatuilah Sahib y. Bogapati Nagap- 
ya (1907) 30 Mad. 619; Kasib Ali 
V. Wajed Ah (1927) 44 Cal. L. J. 


490, 100 I.C. 296, (’27) A.C. 

197, Sultan Miya v. Ajibakhatoon 
Bibi (1932) .>>9 Cal 557, 138 I.C. 
733, (’32) A C 497. 

(f) Of Alabi Koya y Muesa Koya (1901) 
24 Mad. 613 and Vahatuilah Sahib y. 
Boyapati Nagayya (1907) 30 Mad. 
519 where the principle was fully 
diecuRsed though with different re- 
suits 

(d) Cf Oobind Dayal v. InayatuUah 
(1885) 7 All. 775. 

(f) Muhammad v Shaikh Ibrahim (1922) 
49 I. A. 119, 45 Mad. 808, 67 I. 
C 115, (’22) A.PO. 69, 
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usage of the country in which the suit arose; if none such 
appeals, the law of the defendant, and in the absence of speci- 
fic law and usage, justice, equity and good conscience alone.” 

Not a single topic of Mahomedan law is expressly mentionofl in this section. 
The Mahomedan law that is applied to Mahomedans by Courts in the Mufassal of 
Bombay is applied presumably as the law of the defendant (/). 

Law after the Shariat Act, IP.I?.- — iTlie provisions of this section of the Kegu- 
lation have been irepealed so far as inconsistent with that Act by the Shariat 
Act, 19.17. Evidence of usage of the country is therefore inadmissible to prove a 
.•ustom contiary to the Mahomedan laii, unless in respect of agricultural land or 
ithor matter outside the Act. See sec. .9A. 

Law before the Shariat Act, 1937. — Before the Shariat Act it was held that 
though usage is mentioned in the Eegulation before the law of the defendant 
Ihero is no presumption in favour of custom. Tt must be piovcd that the matter is 
governed by custom and not by personal law. Evidence may be given under 
this section of a custom excluding women from any share in the inheritance of a 
paternal relation (g). The High Court of Bombay gave effect to a usage pre- 
vailing in the Presidency of ]>prformjiig rites and ceremonies at the graves of 
deceased Mahomedans, and grantul an injunction at the suit of the Mahomedan 
residents of Hliaiwar lestrainiug the purehaser of a graveyard from obstructing 
thorn in performing religious coicmoiiics at the graveyard (ft). 

10 In the Punjab. — As to the Punjab it is enacted by the 
Punjab Laws Act IV of 1872, secs. 5 and 6, as follows; — 

“fi. Til questions regarding succession, special pro- 
perty of females, betrothal, marriage, divorce, dower, adop- 
tion, guardianship, minority, bastardy, family relations, wills, 
legacies, gifts, partitions or any religious usage or institu- 
lion, the rule of decision shall be — 

(1) any custom applicable to the parties concerned 
wliieh is not contrary to justice, equity or good 
conscience, and has not been, by this or any other 
enactment, altered or abolished, and has not been 
floclared to be void by any competent authority ; 

(2) the Mahomedan law, in cases where the parties are 

Mahomedans, except in so far as such 

law has been altered or abolished by legislative 
enactment, or is opposed to the provisions of the 
Act, or has been modified by any such custom as 
is above referred to. 

“6. In cases not otherwise specially provided for, the 
Judges shall decide according to justice, equity and good 
conscience. ’ ’ 

</) See JfiMO Ulya v. Kadar Bv/t (1928) 0. 984, (’86) A.B. 430. 

56 I A. 171, 52 Bom 316, 109 (p) AMuJ v. Sona Dero (1918) 45 

I. C 81, (’28) A, PC. 108 ex- Cal. 460, 45 I. A. 10, 43 1. 0. 306, 

plained in Ua Atha, v. B. K. Hal- (ft) Ramraox Rustumkhan (1901) 26 Bom. 
dar (1936) 14 Rang. 439, 164 I. 198 


Ch. I, 
Ss. 9, 10 
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S. 10 Law after the Shariat Act, 1937.— The Shariat Act repeals sec. 5 of the Pun- 
jab I aws Act, 1872, in so far as it is inconsistent with its provisions. ^Evidence 
of custom contrary to the Mahomedan law is therefore not admissible on*que8tions 
of succession, special property of females, marriage, divorce, dower, adoption, 
guardianship and gifts. As to agricultural land the law remains as declared in 
the Punjab Act. See sec. 5A. In the matter of wills and legacies a Mahomedan 
is given by see. 3 of tlio Shariat Act the option of remaining under the customary 
lavv or of adopting the Mahomedan law. 

Law before the Shariat Act, 1937 — Before the Shariat Act evidence was 
admissible to prove a custom contrary to the Mahomedan law. This will appear 
from the four following paragraphs; 

Custom . — This subject was considered by the Judicial Committee under these 
enactments in Abdul Hussein v. Sana J)ero (i) and Vaishno DitH v. Rameshri (j). 
In the latter ease it was said: “In putting custom in the forefront, as the rule 
of succession, whilst leaving the particular custom to be established, as it neces- 
sarily must be, the Legislature intendinl to recognise the fact that in this part of 
Tndi.. inheritance and other matters mentioned in the section are largely regulated 
by a variety of customs which depart from the ordinary rules of Hindu and 
Mahomedan law. In these circumstances it has been rightly held in the Lahore 
Court {Dam Earn v. Sohel Singh, (1.006) P.R. 110] that, where a emstom ia 
alleged, a duty is imposed on the Courts to endeavour to ascertain the exi.stenee 
cind nature of that custom.” 

Abrogation of custom . — 'The abrogation of custom in favour of Mahomedan 
law may be inferred from a continuous course of conduct. But an individual 
cannot by a mere declaration abolish a long established custom (k). 

Invalid custom . — “As regards Mahomedans, prostitution is not looked on by 
their religion or their laws with any more favourable eye than by the Christian 
religion and laws.” Accordingly the Chief Court of the Punjab refused to re- 
cognize a custom of the Kanchans which aimed at the continuance of prostitution 
as a family business, anid the decision was upheld by the Privy Council on 
appeal (1). See notes to sec. 7 above. 

Custom of succession . — ^The ordinary rules of Mahomedan law may be varied 
by proof that suceession in a particular family is regulated by the custom of 
stribant (m) according to which tho sons of each wife fall into a separate group, 
each group taking an equal share. But this does not necessarily involve that in 
cases of collateral succession arising in respect of a property so obtained from 
a common ancestor the full blood exclude.s the half blood, nor that the sons of 
each wife and their descendants arc constituted separate stocks for purposes of 
inheritance, and in any case the enstom of stnbant has no application to a case 
where tho choice of heirs lies between persons of different degrees. The general 
law must apply except in so far as the custom alters it (n). 

But in tho Punjab customary law there is a distinction between tho Pagwand 
and Chundawand (o) customs: under the former the division among sons is per 
capita and each son Likes an equal share: under the latter the sons of each wife 
divide an equal share (as in the stribant custom above-mentioned). In these 
Punjab customs however is involved tlie principle that the portion allotted to a 
group should belong as an entirety to the members who for the time being form 
or represent the group until the group is extinct. This means in effect that tho 


(j) (1917) 45 I. A. 10, 45 Oal. 460, 43 
I,C 306 

(;) (1928) 56 I. A. 407, 421, 10 Lah. 
86. 113 1,0. 1, 49 Cal.L.J. 38, 
(■28) A. PC. 294. 

(fc) Sardnr Bibi v Haa Kaivat Khan 
(1934) 16 Lah. 425, 140 I.O. 576, 
(’34) A L. 371; Bajhshtn Singh 
V Ram jay Ifazoomdar (1872) 1 Cal. 


186 P 0 

(l) Ohaeiti r. TJmrao Jan (1898) 21 Oal. 

149, 158, 20 I. A. 198. 

(m) Prom atri, a woman 

(n) Karamat Alt v. Saadal AH (1938) 8 

Luck. 228, 141 1 0. 27, (’38) A. 

o. ■■ 
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half blood cannot compete with the whole blood. Even if the property of the 
common ancestor was distributed on the Pagwand system, separate possession of 
a specific portion having been held by the sons of one wife, the Pagwand rule 
though it applies is to be applied within the family of that wife’s children (p). 

Jmtice, equity and good conscience. — See notes to sec. 7 above. 

lOA. In Ajmer-Merwara. — The provisions of the Ajmer- 
Merwara Laws, Eegulation III of 1877, secs. 4 and 5, are 
almost to the same effect as the Punjab Laws Act IV of 1872 
[sec. 10 above]. 

SharMt Act, 1937. — The Shariat Act repeals *'C. 4 of the Ajmere Laws Regu- 
lation, 1877, in so far as it is inconsistent with its provisions. It affects the 
law under the Regulation in tlie same way as in the Punjab. See sec. 10, supra. 

11. In Oudh. — The provisions of the Oudh Laws Act 
XVIII of 1876, sec. 3, as rej^ards the law to be administered in 
the case of Mahomedaiis are tlie same as in the Punjab. 

Shariat Act, 1937.— iThe Shariat Act repeals see. 3 of the Oudh Laws Act 
in so far as it is inconsistent with its provisions. It affects the law in Oudh in 
tins same way as m the Punjab. See sec. 10, supra. A case decided under sec- 
tion 3 before the Shariat Act is Eoshan Alt Khan v. Chaudkrt Asghar Ah {q). 

IIA. In the North West Frontier Province, — As to this pro- 
vince sec. 27 of the N.-W. Frontier Law and Justice Regula- 
tion (VII of 1901) is the same as sec. 5 of the Punjab Act and 
sec. 28 of the Regulation is the same as sec. 6 of the Punjab 
Act. 

Custom, — Under sec. 27 the Mahomedan law gave way to custom in the same 
way as in the Punjab. See sec. 10, supra. But sec. 27 was repealed, absolutely 
and not merely sub uwdo, by the North-West Frontier Province Muslim Personal 
Law (Shariat) Application Act (VI of 1935) so far as Mu.sliAis are concerned. 
The law for the Province is enacted in sec. 2 which is as follows: 

“2. In questions regarding succession, special pro- 
perty of females, betrothal, marriage, divorce, dower, guar- 
dianship, minority, bastardy, family relations, wills, legacies, 
gifts or any religious usage or institution including Waqf 
(trust and trust property), the rule of decision shall be the 
Muslim Personal Law (Shariat) in cases, where the parties 
are Muslims. 

Except in so far as such law has been altered or 
abolished by legislative enactments or is opposed to the provi- 
sions of the North-West Frontier Province Law and Justice 
Regulation, 1901.” 


(p) NaM Bahh v, Ahmad Khan (1924) , (g) (1930) 67 l.A. 29, 6 Lnck. 70, 121 
61 l.A. 190, 6 Luck. 278, 80 I.O. 617, (’30) A. PC. 36. 

I.O. 168, (’24) A,PO. 117. J 


Ch. I, 
Ss. 

10-llA 
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Ss. Tho second clause of the section expressly enacts wliat is assumed in the 

11A>12A Sliarjat Act, 1937, that no enactment of the Legislature will be aflPec^d. The 
Provincial Act is far more drastic than the Imperial Act for (r) it applies to 
agricultural land, (w) it docs not exclude charities, charitable institutions and 
charitable and religious endowments, (tit) it includes betrothal and bastardy, 
and (tv) it applies tho ‘coercive’ process instead of the “persuasive” process to 
wills and legacies. The Act came into force on the 6th December, 1935. 

12. In the Central Provinces and Berar, — As to the Ceiiiijil 
Provinces, it is einictod by the Central Provinces Laws 
XX of 1875, sec. 5, as follows: — 

“In questions regard! inheritance, . . . betrotha', 

marriage, dower, . . . guardianship, minority, bastanly. 
family relations, wills, legacies, gdfts, partitions, or any i' li 
gions usage or institution, the rule of decisibn ishall bt. 
Mahomedan law in cases where tlm parties are Mahomedans 
.... except in so far as such law has been by legislative 
enactment altered or abolished, or is opposed to the provisions 
of this Act: 

' ‘ ‘ i’rovided that, when among any class or body of persons 

or among the members of any family any custom prevails 
which is inconsistent with the law applicable between such 
persons under this s(>ction, and which, if not inconsistent with 
such law, would have be(‘n given elfect to as legally binding 
such custom shall, notwithstanding anything herein contained, 
be given effect to. 

“In cases not provided for [by the above clause], or by 
any otJier law for the time being in force, the Court shall act 
according to justice, equity and good conscience.” 

Shanai Act, 1937. — The Shariat Act, 1937, repeals sec. 5 of the Central 
Provinces Laws Act, 1875, in so far us its provisions are inconsistent with it. It 
affects the law in tiie Central Proviuces in the same way as in the Punjab. See 
.sec. 10. 

Jmitce, equity amt good conscience — See notes to sec. 7 above. See also 
secs. 5 and 28A. 

12A. In Sind and Orissa. — By section 289 of the Govern- 
ment of India Act, 1935, establishing Sind and Orissa as new 
provinces it was provided [sub-sec. 2 (c)] that an Order in 
Council might contain {inter alia) : — 

(c) such provisions with respect to the laws which subject 
to amendment or repeal by the Provincial, or as the 
case may be, the Federal Legislature, are to be in 
force in, or in any part of, Sind or Orissa respec- 
tively, as His Majesty may deem necessary or proper. 
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The Orders in Council (dated 3rd March 1936 and num- 
bered 1936 No. 164 and No. 165) do not effect any change as 
regards Mahomedan law. 

Before the creation of tins province by tue Government of Ir'tia Act, 1935, 
Bombay Hegulation IV of 1827 applied to Siiinl and tlie Bengal, Agra and Assam 
Civil Courts Act, 1887, to Orissa. The new province is subject to the Shariat 
Act, 1937. 

13. In Burma. — As to Burma, it is enacted by the Burma 
Laws Act XIII of 1898, sec. 13 (1), that all questions re- 
garding succession, inheritance, marriage, or any religious 
usage or institution, shall be decided, in cases where the 
jjarties are Mahomedaus, by the Mahomedan law, except in 
so far as such law has by enactment been altered or abo- 
lished, or is opposed to any custom having the force of law. 
Sec. 13 (2) requires tliat subject to the provisions of sub- 
section (1) all questions in civil suits instituted in the Civil 
Courts of Rangoon shall be dealt with and determined ac- 
cording to the law administered in the original civil juris- 
diction of the lligli ('ourt of Calcutta, i.e., by the law of the 
defendant (r). In cases not s*pecifically mentioned abov(^ 
nor provided for by any other enactment for the time being 
in force, the decision is to be according to justice, equity and 
good conscience. 

Government of India Act, 1935. — By section 402 the law administered in the 
High Couit of Eangoon is to bo the same as immediately before the commence- 
ment of Part XIV oC the Act. 

Custom . — As Burma is no longer pait of British India the Shariat Act does 
not apply to Buiiiia. Evidence of custom contrary to the Mahomedan law is 
therefore admissible. 

Justice, equity and ijood oansetence . — Soo notes to sec. 7 above. 

13A. Applicability of Mahomedam law to gifts. — Apart 
from the Shariat Act, the effect of the enactments summa- 
rized above is to apply the Mahomedan law expressly to 
gifts in the Punjab, the Central Provinces, the N.-W. Pro- 
vince, Ajmer-Morwara and Oudh. It is also applied as the 
law of the parties or of the defendant in the Presidency- 
towns, the Courts of Rangoon and the Mufassal of Bombay. 
But it has not been applied to gifts in Bengal, Bihar, Agra, 
Madras, Assam or Burma. Nevertheless as above men- 
tioned (s) the Courts of certain of these provinces have, 


(r) Sahmat Bxbi v. Maung Po Sem (1936) 
14 Bang. 485, 166 I.C. 327, (’36) 
A R. 522. 


(») See note “Juatice, equity and good con- 
gcience" under sec. 7, supra. 


Ch. I, 
Ss. 
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8. 13A notwithstanding sec. 123 of the Transfer of Property Act, 
applied the Mahomedan law to gifts (<) as the rule bf jus- 
tice, equity and good conscience, on the view that sec. 129 
of the Transfer of Property Act rendered the provision® 
of sec. 123 inapplicable. A Full Bench of the Rangoon High 
Court have held that this is an erroneous assumption. The 
reason for this decision is as follows; — Mahomedan law was 
applied to gifts in Burma not as a rule of Mahomedan law 
but as a rule of justice, equity and good conscience; there 
was therefore no rule of Mahomedan law to be saved by 
sec. 129 ; that section does not operate to save a rule of jus- 
tice, equity and good conscience; therefore sec. 123 applies 
to gifts in Burma (u). The matter has not yet been con- 
cluded by a judgment of the Judicial Committee ; and it may 
be contended in support of the older view (and of titles de- 
pendent thereon) that the Rangoon High Court have taken 
loo narrowly the words of sec. 129 “affect any rule of Maho- 
medan law”; and that the statute was not intended to ope- 
late differently from province to province upon the Maho- 
medan law according as that law was applied as being, e.g., 
the law of the parties or as the rule of conscience applicable 
to the case. As to the effect of the Shariat Act, see sec. 5A. 

Before the Transfer of Property Act was applied to 
Burma a notification was issued applying in a district of 
Burma see. 123 of the Transfer of Property Act alone with- 
out also applying sec. 129. The Privy Council assumed that 
the Mahomedan law applied to gifts in Burma and held that 
though sec. 129 was not applied that law was not abrogated 
by the application of sec. 123. The effect attributed to the 
notification was to super-impose the requirements of sec. 
123 as to deed registered and attested upon the Mahomedan 
law requirement as to delivery of possession (v). The noti- 
fication was superseded by subsequent notifications apply- 
ing the whole Act to Burma. 


it) Karam Ilahi v Sharf-udrdm (1916) 38 
All. 212, 35 I 0. 14; Bava BahA y. 
Mahomed (1896) 19 Msd. 343; Vaha- 
eullah Sahib r. Boyapatt Nagayya 
(1907) 30 Mad. 519, MiUib AK t. 
Wajed Ah (1927) 44 Oal. L. J. 
490, 100 I.O. 296, (’27) A.C. 
197 ; Sultan Miya y. Aitbakhatoon 
B%bi (1932) 69 Cal, 667, 188 I. 
C 733, (’32) A.O. 497. 
ill) Ma Aiha y, B E. Baldar (1936) 14 
Rang. 439, 164 l.C. 984, (’36) 
A.R. 430 

<i-) Ma Mi Y Kallandar Ammal (1927) 


54 I A 23, 6 Bang 7, 100 l.C 
32, (’27) A.1’0. 22. N.B— In 

this CBiie there was a registered 
deed and no question arose as to 
compliance with sec. 128. But it 
is thought that the effect ol the 
decision is as stated in the text, 
though that was doubted by Mosely, 
J., in 14 Bang. 489, eupra at p. 
446, where the words in brackets 
("or rather tried to effect") appear 
to have been added to the Privy 
Council judgment by mistake. 



CHAPTER II. 

CONVEBSION TO MaHOMBDANISM. 

’ 14. Who is a Mahomedan. — Any person who professes qjj 

the Mahomedan religion, that is, acknowledges (1) that there gg. 14, 15 
is but one God, and (2) that Mahomed is His Prophet, is a 
Mahomedan (a). Such a person may be a Mahomedan by 
birth or he may be a Mahomedan by conversion (&). It is not 
necessary that he should observe any particular rites or cere- 
monies, or be an orthodox believer in that religion ; no Court 
can test or gauge the sincerity of religious belief (c). It is 
sufficient if he professes the Mahomedan religion in the sense 
that he accepts the unity of God and the prophetic character 
of ]\Iahomod. 

“If one of th'0 parents of an infant bo a believer, the construction of law 
is in favour of the Islam of the infant”; Baillie, II, 265 (Shia law) ; Hedaya, 64 
(Sunni law). But this presumption may be rebutted by general conduct and 
surrounding circumstances. Thus an illegitimate son of a Hindu by a Mahome- 
dan woman, who is brought up as a Hindu and married to a Hindu girl in the 
Hindu form of marriage, may well be regarded as a Hindu, though his mother was 
a Mahomedan (d). 

A person boin a Mahomedan remains a Mahomedan until he renounces' the 
Mahomedan religion (c). The mere adoption of some Hindu foims of worship 
does not amount to such a renunciation (/). 

15. Conversion to Mahomedanism and marital rights. — (l) 

The conversion of a Hindu wife to Mahomedanism does not 
ipso facto dissolve her marriage with her husband. She can- 
not, therefore, during his lifetime, enter into a valid contract 
of marriage with any other person. Thus if she, after con- 
version to Mahomedanism, goes through a ceremony of mar- 
riage with a Mahomedan, she will be guilty of bigamy under 
sec. 494 of the Indian Penal Code {g). 

(ti) Narantakath v Parakkal (1922) 45 (c) Abdool Razack v. Aga Uahomti 

Mad. 986, 71 I C. 65, (’23) A.M. (1894) 21 I. A. 66, 61. 

171 [Ahamadees are not apostates (d) Bhaxya Sher Bahadur v. Bhaiaa 
(rom iRlamiam] : Hakim KhalU T. Qanga Bakhth Smgh (1814) 41 1. 

kfalik Itrafi (1917) 2 Pat. L. J. A. 1. 36 All. 101, 22 I.O. 298, 

108, 37 I.C. 302 [Ahamadees are (e) Bhagwan Bakhth t. Drxgbiiai (1981) 
not apostates from Islamism] ; 0 Luck. 487, 132 I.C. 779, (’81) 

Queen-Bmpretn v. Ramzan (1886) A.O 301. 

7 All. 461, Ata-UUah v. Atim Vttah (/) Aztma Bibi x. Uunthi Shamalanand 
(1890) 12 All. 404; JUgan Khan (1912) 17 O.W.N. 121, 40 Osl. 

▼. Habib (1933) 14 Lah. 618, 144 378, 17 I.O. 768. 

I.O. 668, (’33) A.L. 759. (g) Ooeemment •/ Bombay r. Oanga 

<«) Abraham r. Abraham (1806) » Moo. (1880) 4 Bom. 380; In tht Mattor 

I. A. 199, 243. of Bom Ktmari (1S91) 18 Cal. 

3 
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S8. {2) In Skinner v. Orde (h), a Christian man, married to 

16, 16A Christian wife, declared himself a Mahomedan, and went 
through a ceremony of marriage with another woman. The 
Privy Council agreed with the High Court in thinking that the 
marriage was of doubtful validity. The Calcutta High Court 
has held that -where an Indian Christian domiciled in India 
and married to an Indian Christian also domiciled in India 
embraces the Islamic faith, he may enter into a valid contraci 
of marriage with a Mahomedan woman though the first mar 
riage with the Christian wife subsists (i). 

(5) In Khambatta v. Khambatta (j) a Mahomedan m-n • 
ried a Christian woman in Christian form. The wife becaiue 
a convert to the Mahomedan religion and tlie husband divorc- 
ed he*’ by talak. The Bombay High Court held that on the 
wife renouncing Christianity the lex (lomicilii applied the 
law of their religion and that the divorce was valid. 

Sec sei 2S7, “Apostasy from Islaui i\n<l dissolution of nmvriage." 

{4) In Noor Jelian v. Eugene Tischenho {k) the parties 
were Eussians who had married in the Christian form. The 
wife came to India and embraced Islam. The husband re- 
fused to embrace the Muslim faith on the wife calling upon 
him to do so. A single judge of the Calcutta High Court 
has held that as the parties were domiciled in Russia the 
British Courts had not jurisdiction to grant divorce but that 
( ven if they had, the conversion of the wife to the Muslim 
faith and the refusal of the husband to embrace that faith 
were iibt sufficient grounds for pronouncing a divorce or for 
declaring that the marriage had been dissolved. 

16A. Conversion to Mahomedanism and rights of inherit- 
ance. — In the absence of a custom to the contrary [see secs. 
16 and 17], succession to the estate -of a convert to Mahome- 
danism is governed by the Mahomedan law {1). 

According to the Mahomedan Uw, a Hindu cannot sueoeed to the estate of 
a Mahomedan. Therefore if a Hindu, who has a Hindu wife and children, em- 
braces Mahomedanism, and marries a Mahomedan wife and has children by her, 


264, Mat. Nandi v. Th» Crown 
(1920) 1 Lsh. 440, 69 I.O. S3. 
(A) (1871) 14 Moo. I. A. 809. 

(>) John Jtban Chandra r. AMiuuA (1939) 
2 Csl. 12, 183 I.O. 76, (’39) A. 
0. 417. 

(j) (1936) 59 Bom. 278, 36 Bom.L. 
R 1021, 164 I.O. 1076, (’85) A. 
B 6 nffirming 36 Bom.L.R. 11, 
149 I 0. 1282, {'84) A.B. 93. 
(*) (1941) 46 0 W.N, 104T, 74 O.L. 
J. 212, (’41) A.O. 682. 


(0 afifor San Svngh v. Maqbal Baaan 
Khan (1930) 57 I. A 318, 35 0. 
W.N. 89, 128 I.O. 268. (’30) A. 
PC. 251; Chedambaram y. Ua 
Nyam Me (1928) 6 Bbiik. 243, 111 
I.O. 2, (’28) A.B. 179, Bhagvmn 
Bakhih ▼. DHgbifai (1931) 6 Luck. 
487, 182 I.O. 779, (’81) A.O. 
801, John Jiban Chandra r. AM- 
naah' (1930) 2 Osl 12, 138 I.C. 
76, (’89) A.O. 417. 
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Ids property will pass on his death to his Mahoi wlan wi£« and childr a, and not 
to his Hydu wife or children (m). 

16. Khojas and Outchi Memons, — ^In the absence of proof 
of special usage to tlie contrary, Khojas and Cutchi Memons 
in the Bombay Presidency are governed in matters of succes- 
sion and inheritance, not by the Mahomedaii, but by the 
Hindu law (n). But this customary law has been to a great 
■ .\tent abolished. 

Law after the Shariat Act, 1907 The effect of the Sliarmt Act is to abolish 

' t ^cept as to agricultural land and other matters to which the Act does not 
I'ply) the customary law of succession of Khojas and Cutchi Memons and t'> 
1 1 iko them subject to the Mnhomedan law. 

Law before the Shariat Act, 1937. — ^Khojas and Cutchi Memons were ori- 
ginally Hindus. They became converts to Mahomedanism about 400 jears ago, 
but retained their Hindu law ol inheritaiu'e and succession as a customary law. 
Hence the Hindu law of inheritance and siiccossion is applied to them on the 
ground of custom. The application of the rule.s of Hindu law by custom is 
limited to rules of inheritance and succession and does not extend to the rules 
lebiting to joint projicrty (o). This custom is so well established among them 
that if any member of eithei of these communities sets up a usage of succession 
opposed to the Hindu law of succession, the burden lies upon him to pio\c such 
usage (p). Wheie, however, Cutchi Memons migrate from India and ecltJc amon^ 
Mahomedans, as in Mombassa, tho presumption that they have adopted the Maho- 
inedan custom of succession should bo readily made {q). In matrimonial mat 
ters Cutchi Memons arc goveincd by Mahomedaii law and in sncli matters a 
Cutchi Momou girl is a fiee agcnt'(r). 

Cutchi Memons Act.— It was provided by see. 2 of the Cutchi Memons Act 
XLVI ef 1920 and the Cutchi Memons Amendment Act XXX IV of 1923, that 
any person wlio satisfies tho pr'Cscnbed authority — 

(a) that he is a CHitchi Memon and is tho person whom he represents him 
self to be; 

(b) that ho is conipetcut to contract within tho meiming of section U of 
the Indian Contract Act, 1872; and 

(o) that he is resident in British India, 
may by declaration in the prescribed form and filed befoie the presciibed autho- 
rity declare that ho desires to obtain the benefit of this Act, and thereafter the 


Ch. II, 

S3. 

15A, 16 


(m) (1928) 6 Rang. 243, 111 I.O. Z, 
(’28) A.B, 179, supra. 

<ii) Khojas and Uemoni’ Oats (134T) 
Perry’s 0 0 110; Birbai v. Otibai 

(1875) 12 Bom. H.O. 294 [Kho- 
. ins] ; Abdul Oadur v Turner (1884) 

9 Bom 158 [Outchi Memons] ; Maho- 
med Sidick V. Hah Ahmed (1865) 

10 Bom. 1 [Outchi Memons]; Moo- 

sa Hah Joonas y.^Baji Abdul Bar 
him (1906) 30 Bom. 197; Baboo 
Sidick V. AUy Mahomed (1904) 80 
Bom. 270; Jan Mahomed v. Data 
(1014) 88 Bom. 449, 22 I.O. 
195; Mangaldat r. Abdul (1914) 16 
Bom.L.R 224, 23 I.O. 665; Kida- 
hutein r. Uonghibal (1986) 88 

Bom L.R. 397, 164 I.O. 538, 
(’36) A B. 257. 

(#) Haji Oosman v. Haroon Saleh Maho- 
med (1923) 47 Bom. 369, 68 I.O. 
862, (’28) A.B. 148; Jan Maho- 
med T. Data supra; Ptdahuiein v. 


Mongkibai lupra 

(p) Abdurahtm v Balimabai (1915) 43 
I A. 35, 39, 18 Bom.L R. 635, 
639, 32 I.O. 413; Birbai v. Gor- 
bai (1875) 12 B H.O 294, 306; 
Rahmatbai v Birbai (1877) 3 

Bom. 34; In re ffaji /email (1880) 
6 Bum. 452, Aekabai v. Baji Tyeb 
(1882) 9 Bom. 116; Mahomed 
Sidick V. Baji Ahmed (1885) 10 

Bom 1 , In the goode of Mvlbai 
(1806) 2 B.H 0. 276. Tho 

Hindu law as to joint family pro- 
perty does not apply to Outchi Mo- 
mons, Baji Oosman v. Baroon 
(1023) 47 Bom. 369, 68 I.O 862, 
(’28) A.B 148 

(9) (1915) 43 I. A. 35, 18 Bom.L.R. 
635, 32 I.C. 413, supra. 

(r) Abdul Ratak v. Adam. Usman (1035) 
37 Bom.Ij R 603, 159 I.O. 660, 
(’35) A.B 367. 
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Ss. declarant id all his i yr children and theii- descendants will in matters of 
16, 16A ssion and inheritai be governed by the Mahomedan law. The ^ct, how- 
gdverned the on to the estate of the declarant and did not affect 

the ight of tlie declai it himself to succeed as a Outchi Memon to the property 
lothci Cutchi Mei n who has signed no such declaration (s). 

The Cutchi Menions Act of 1920 is now repealed by the Cutchi Meinons Act 
X of 1938, which came ino force on the 1st day of November, 1938. The Act 
18 as follows: — 

1. (1) This Act may be called the Cutchi Memoiis Act, 1938. 

(2) Jt shall come into force on the Ist day of November, 1938. 

2 Subject to the provisions of see. 3, all Cutchi Memons shall, in matters 
of succession and inheritance, he goveined by the Muhammadan law. 

3. Nothing in this Act shall affect any right or Inability acquired nr in- 
jured before its eommenceinent, or any legal pio<-eeding or remedy in respect of 
any such light or liability; and any such legal proceeding or remedy m.ay be 
continued or enfoicod as if this Act h.ad not been passed. 

4 The Cutchi Memons Act, 1920, is hereby repealed. 

Tn JUiyabdi v. Bnyahai (t) it was hold by a single judge of the Bombay 
High CoUit that the Act iqiplies not only to wills made by a Cutchi Mcmoii 
iiCter the juissing of the Act. but .also to those made befoie the Act was passed, 
piovidcd the testator dies .after the passing of the Act, and such wills liave to 
bo constiucd and looked at tioni the pouit of view of Mahomedan law. The law 
as to succession and inheritance in the case of Cutchi Memons, therefore, is as 
follows. Prior to 1920 a Cutchi Memon was governed by Hindu law’ in matters 
of succession and inheritance. Under Act XLVI of 1920 ho had the option to 
decline himself to be governed by Mahomedan law :nid on liis e.\ercisiug the 
option, not only he but Ins minor children .and their descendants would lie governed 
by the Mahomedan law in thus lespect. Thereafter under the .Shariat Act of 
1937 he was governed by Mahomedan law in the matter of intestate suc^’essum, 
and as to testato saccession he would be sub.ioet to that l.aw’ if he made tlio 
necessary dechnation umfor sec. 3 of the Act. Now umlei the Cutchi Jtemous 
Act, 1938, a Cutchi Memon is governed by Mahomedan law in all matters of 
siiecesaion and inlieritanee. 

Effect of repeal of the ('utchi Memons Act, 1920. — It is submitted that it 
was not within the eompetenee of the Indian Legislature to repeal this Act so 
far as it affects agricultui al land in the Governors’ provinces The powers of 
the Central Legisdatuio to repeal and alter laws arc made precisely co e.ttensive 
with their powers of direct legislation (u). In a recent decision (u) the Federal 
Court of India held that the Hindu Women’s Eight to Property Act, 1937, was 
beyond the competence of the Indian Legislature so fai as its operation might 
affect agricultural land in the Governors' Provnnees. It would thus seem that 
the repeal of the Act of 1920 s fai s it operates to affect succession to .agri- 
cultural land in the Governors’ es was ’ultra vires the Indian Legislature. 

The result then is tli.at siicccssi still governed by the Cidchi 

Memons Act, 1920. 

16A. TestameiitJary power of Cutchi Memoiis. — {i) A Malio- 
medan cannot by will dispose of more than one-third of his 
property without the consent of his heirs [sec. 104]. But 
a Cutchi Memon may dispose of the whole of his property 


(«) AbduUakur v Abubakkar (1980 ) 64 
Bom. 358. 302, 127 I. 0. 401, 
(’30) A.B. 191. 

(0 (1942) 44 Bom L R 792, (’42) A. 
B. 328. 

(«) Section 292 o( the Government of 


India. Act, 1935 See Dobi« v. 
remporedtties Board (1881) 7 App. 
Obi. 136 

(») In ra Hindu Women’e Bight to Pro- 
perty Act (1941) F.C.B. 12, (’41) 
A. PC. 72. 
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by will; this is founded on custom (w). But the effect of 
the Shtiriat Act, 1937, is to give any Cutchi Memon resident 
in British India the option of abandoning this customary 
law (except In the case of agricultural land and other mat- 
ters to which the Act does not apply) and adopting the 
]\[ahomedan law. See sec. 5A. 

{2) A Cutchi Memon will is to be construed by the rules 
of Hindu law relating to wills (aO- I5«t this rule will not 
apply in cases governed by the Mahomedau law under the 
Shariat Act. 

tiuh-Seo. (2). — Thus if a Cutdii Memon ■will contains a contingent bequest, 
tlie bequest will be void if the will i.s to be construed by the Muhomedan law, 
but valid if It is to be construed by the Hindu law 

(.?) A Cutclii Memon is governed hy the .Mahomedan 
hnv so far as it relates to the e.wcution and i evocation of his 
vill (ly). See sec. 102. 

16B. Testamentary power of Khojas. — A Khoja also may 
dispose of the whole of his property by will {z). But the 
effect of tlie Shariat Act on this rule is the same as in the 
ease of Cutchi Memoiis. See sec. IGA. 

160. Halai Memons. — Halai Memoiis domiciled in Bom- 
liay are governed in all respects by the Mahomedau law (a). 

Halni Memons of Por bandar in Kathiawar follow in matters of succession 
and inheritance Hindu law and not Maliomedan law, differing m tliat respect 
from Ijjlalai Memons of Bombay. It w.as so hold in the undermentioned case upon 
evidence of custom among Halai Memons in Porbandar (6). 

17. Sunni Bohras of Gujrat: Molesalam Girasias of Broach. — 

The Sunni Bohra Mahomedans of Gujarat (c), and the 
Molesalam Girasias of Broach {d), arc governed by the 
Hindu law in matters of succession and inheritance. 

These communities .uIsd were originally Hindus, and became subsequently con- 
verts to Mahomedanism. The Sunni Bohras of Gujarat must not be confounded 
with the Bohras of Bombay who arc Sliias. Seo sec. 20 below. They are affected 
by the Shariat Act in the same way as Khojas and Cutclii Memons. 


(le) Advocate-General v. Jimbabai (191o) 
41 Bom. 181, 31 I.O. 106; Advo- 
cate-General V Karmali (1903) 89 
Bom. 133, 148-149. 

(v) Abduleakur v. Abubafcfceir, fuprn, dis- 
senting from dicta to the contrary m 
Advocate-General v Jmbabai, supra, 
(y) Abdul Uameed v Mahomed loonue 
(1940) 1 M.L J. 273, 187 I.O. 
414, (’40) A.M. 1S8; Sarabai 

Amibai v Mahomed Gateum (1919) 
0 A.B. 80, (1919) 43 Bom. 641, 
approved. 

(i) Fidahueein v. Monghxbai (1938) 88 
Bom L B 397, 164 I,C 633, 
t'36) A R 257 


(ii) Khojae and Memone' Gate (1847) 
Perry’s 0 0 110, 115; Khatubai 

V. Mahomed llajx Abu (1923) 60 
1 A 108, 47 Bom. 146, 72 I 0. 
202, (’22) A. PC. 414, affmg 
Mahomed Man v Khalubai (1818) 
43 Bom. 647, 61 I C. 613, 

(fr) (1923) 50 I A 108. 47 Bom, 140, 
72 I 0 202, (’22) A. PC. 414, 


tupra 

(e) Bai Baxji v. Bai Santok (1894) 20 
Bom. 53, Kurbax v, Abhram Maho- 
med (1939) 41 Bom.L R. 325, 
(’30) A.B. 449. 

(d) Fotemman v Barxiangji (1894) 20 
Bom. 181. 



CHAPTER HI. 

Mahomedan Sects and Sub-sects. 

Ss. 18-20 18. Sunnis and Shias. — The Alakomedans are divided in- 

to two sects, nan^ely, the Sunnis and the Shias. 

There is another class of Mahomedans called Motazilas. It is not elesr 
Wh-S'ther they form an independent sect, or are an offshoot of the Shia sect. 

The Cuteln Meinons of Bombay and Ilnlai Afemons belong to the Sunni sect. 
Sei' sees. l(i, Ib.V and IfiC above, 

1'.;. Sunni sub-sects, — The Sunnis are divided into four 
Milesf'cls, namely, the Hanatis, the Malikis, the Shafeis and 
tile llanbalis. 

Tiie Suuni Mahomedans of India belong principally to 
the Hanafi School. 

riexiimpfion na to Suntikm . — The great majority of the Mahomedans of this 
eoiintry being Sunnis, the presumption will bo that the parties to a suit or proceed- 
ing are 8unnis>, unless it is shoivn that the parties belong to the Shia sect (a). 
But the Shia law is not foieign law. It is part of the law of the land, and so 
III! expert evidon* e cm be led to prov'o it as in the ease of foreign law (b). 

As most Simms me llanafis the pri'sumption is that a Sunni is governed by 
Jl.nnafi Inw Ce) 

20 Shia sub-sects. — The Shias are divided into three 
main sub-sects, namely, the Athna-Asharias, the Ismailyas 
and the Zaidyas. \ 

'I'liese three sub-sects are shown in the Table annexed to the Introduction. 

There are two dmsions of Athna-Asharias, namely, (1) Akhbari, and (2) 
ITsull 

As most Slims are Atlina Asharins the presumption is that a Shia is governed 
by the Atlma-Asharin exposition of the law (d). 

The Khojas and the Bohias of Bombav belong to the Tsmailya sub-sect. 
Sec bees. 16, 16C and 17. 

The Aga Klian is the spiritual head of the Khojas and he has the sole right 
of determining who shall or shall not remain a member of the community. All 
the offerings are his absolute property and are not subject to any trust for the 
benefit of the community (e). 


Bafatnn v Bttaili Khanum (190S) 30 
Oal. 68.H, 686, lit. Iqbal Btgvm r. 
Ht Sytd Btgum (1938) 140 I.O. 
829, (’38) A h 80; AkbaraBy t. 
Mahnmrdallv (1982) 34 Bom. L. 
R 655, 1,18 I C 810, (’32) A. 
B .S56 


<b) At,t Bn, 10 V Ifuhamrnaa <1925) 47 


All. 828, 89 I.O. 690, (’26) A. 
A. 720. 

(<") Akbarally y. Uahomedallv (1932) 34 
Bom. L. R. 656, 138 I.O. 810, 
(’32) A.B. 356. 

(d) 34 Bom L.R. 656, supra. 

(<) The AdvoeaU-Oeneral ex relatione Da- 
ya Muhammad y. Muhammad Hu- 



MAHOMBDAN SECTS AND SUB-SECTS. 


23 


The MuUaji is tlie spiritual head of the Dawoo<li Bohras of Bombay and in (Jh. Ill 
regard tol properties vested in him and to offerings received by him for the bene- 3g_ 20-23 
fit of the community it has been held in one case that he is a trustee (/) . 

21. Each sect governed by its lav*.— The Maliomedan law 
applicable to each .sect or sub-sect is to prevail as to litigants 
of that sect or sub-isect (g). 

The Sunni law will therefore apply to Sunnis, and the Shia law to Shiae, and 
the law peculiar to each sub-sect will apply to porsons belonging to that sub-sect. 

22. Change of sect. — A Maliomedan male or female who 
has attained the age of puberty, may renounce the doctrines 
of the sect or sub-sect to which he or she belongs, and adopt 
the tenets of the other sect or any other sub-sect, and he or 
she will tlienceforth be subject to tlie law of the new sect or 
sub-sect (h). 

23 Marriage between Shk male and Sunni female— wife's 
status not affected, — A Sunni woman contracting marriage 
with a Shia does not thereby become subject to the Shia 
law (i). 

The same pioposition, it would appear, holds good in the case of the marriage 
of a Shia female with a Sunni male. See sec. 199A. 

»ein (1879) 12 Bom.H C. 328; (g) Dttdar Hotsein v, Zuhoor-oon-Nitsa 

Jiajt Bibi V B. H. Sir Sultan (1841) 2 M.l.A. 441, 477. 

Ifahomed Shah, The Agha Shan (h) Bayit-un-Nitea v. Muhammad (1890) 

(1909) 11 Bom.L.R. 409, 2 I.O. 12 All. 290, 17 l.A. 78 (change ol 

874 sect); Muhammad v. Oulam (1864) 

(/) Advocate-General of Bombay y. Tueu- 1 B.H.O. 236 (change from Sha- 

fatty Ehrahim (1922) 24 Bom, h. fciiem to Hanafiam). 

R. 1080, 84 X C 769, (’21) A (() .Vmtwt v Bamidan (1882) 4 All. 206 

H :138 



CHAPTER IV. 

Sources and Inteepretation op Mahomedan Law. 

> 24 26 Mahomedan law, — There are four sources of 

Mahomedaii law, namely, (1) the Koran; (2) Hadis, that ‘s, 
precepts, actions and sayings of the Prophet Mahomed, not 
written down during his lifetime, but preserved by traditio 
and handed down by authorized persons; (3) Ijmaa, that js, 
a co!-3urj‘ence of opinion of the companions of Mahomed and 
Ids disciples; and (4) Kiyas, being' analogical deductions de- 
rived from a comparison of the first three sources when they 
did not apply to the particular case (a). 

Kiyas la leaaoning by analogy. Abu Hanifa, tho founder of tlie Hanafi sect 
of Sunnis, frequently preferred it to tnuUtions of single authority. The foun- 
(leis of the otlier Snniii sects, howe\er, s«^ldoin resorted to it (b). 

25. Interpretation of the Koran. — The Courts, in adminis- 
tering Maliomedan law, should not, as a rule, attempt to put 
their own coustructioii on the Koran iii opposition to tho ex- 
press ruling of ]\[aliomedati commentntor.s of great antiquity 
and high authority. 

Thus where a passage of tlie Koran (Sura ii, vv. 241-242) was interpreted in 
a particular way both in the ^Hedaya (a work on the Sunni law) and in the 
Imatma, (a work on tlie Shia law), it was held by their Lordships of the Privy 
('ounc'il that it was not open to a Judge to construe it in a different manner (c). 

26. Precepts of the Prophet. — Neither the ancient texts nor 
the precepts of the Prophet Mahomed should be taken lite- 
rally so as to deduce from them neiv rules of la\v, especially 
when such proposed rules do not conduce to substantial justice. 

The words of the section are taken from the judgment of their Lordships of 
the Privy Council in JSaqar Ah v. Anjuman (<f). 

It is a rule of Mahomedan law that a gift jn perpetuity is not valid unless 
it is a gift to chariiy. Is a gift by a Mahomeilan to Ins own children and their 
descendants a gift to charity? No— was the answer given by a majority of the 
Full Bench of tho Calcutta High Cpurt in Bikani Mia v. Shuk Lai (e). Yes — 
was the .answer given by Ameer Ali, J., in a dissenting judgment, relying on the 
following precept of the Prophet Mahomed: “A pious offering to one’s family 
to provide against their getting into want is more pious than giving alms to the 


(o) Morley, Diseat of Indian Cisei. Introd. 
(6) ib p ccxxzrii 

(f) Aga Mahomed Jaget v Kooliom Beebe* 


(1897) 26 C»l. 9, 18, 24 I A. 196, 
204 

(d) (1902) 26 All. 236, 264, 30 l.A. 94. 
(*) (1898) 20 0»I. 116. 
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beggais. Tlie most excellent form of Sadakah (cliarity) is that which a man 
i ipon his own family.” Referring to the judgment of Ameer Ali, J., 
their Lordships of the Privy Council observed in a later case (/), that it was 
not safe in determining what was the rule of Mahomedaii law ou a paiticulnr 
subject to rely upon abstract precepts taken from the mouth of the Prophet 
uritiiout knowing the context in which those precepts were uttered. Their Lord- 
hips further observed that the rule of Mahomedan law on the subject was that 
hiiicli was laid down by the majority of the Full Benc-h, and th.at the now rule 
of law sought to be deduced from the precept of the Prophet by Ameer Ali, J , 
was not one that would conduce to justice. A wakf in favour of children and 
dcs.'-endants is now declared to be legal by the Mussalman Wakf Validating Act 
\T of 1918, provided there is .an ultimate gift to cliarity. See secs. l.iO-Kil below'. 

27. Ancient texts, — ^New rules of Ituv are not to bo intro- 
duced because they seem to buvyer.s of the present day to 
follow logically from ancient texts however authoritative, 
when the ancient doctors of ihe law have not themselves drawn 
those conclusions {<j). 

28 General rules of interpretation of Hanaft law. — The three 
great exiioiieiits of the Hanali-Sunni law are Ahn Haiiifa, the 
founder of the Hanafi school, and his two disciples, Abu Yusuf 
find Imam Muhammad. 

It is a general rule of iiiterpretatioii of the Hanafi law 
tliat where there is a difference of opinion between Abu Hanifa 
and his two disciples, Abu Yusuf and Imam Muhammad, the 
opinion of the disciples prevails (/<). Where there is a differ- 
ence of opinion between Ahu Hanifa and Imam Muliammad, 
that opinion is to he accepted which coincides with the opinion 
of Ahu Yusuf (i). When the two disciples differ from their 
master and from each other, the authority of Ahu Yusuf is 
generally preferred (j). But these rules are not inflexible; 
they are to be regarded as rules of preference adopted by 
ancient jurists for their own guidance, but the subsequent 
history of opinion and priudioe will generally be of greater 
importance (A). 


(/) Ahu! Fata t. Rasamaya (1894) 22 Cal. 
619, 631, 632, 22 I. A. 76, 86, on 
appeal from Raiamaya r. Abut Fata 
(1891) 18 Oal. 399. 

(g) haqar AH v. Anjuman (1902) 25 All. 
236, 254, 30 I. A 94, 111; diuent- 
ing from Ay/ia Ali Khan v. Alta/ 
Ua»an Khan (1892) 14 All. 429, 
448. 

(li) Agka Ali Khan y. Altaf Basan Khan 
(1892) 14 All. 429, 448; Abdul Ka- 
dir v Sahma (1886) 8 All. 149, 


166-167 

(i) (1888) 8 All 149, p. 162, tupral 
KutH Vmma v. Nedungadi Bank, 
Ltd. (1938) Mad. 148, 178 I.O. 
699, (’87) A.M. 781. 

()) Knlnom Bihe» v. Oolam Huuin (1905) 
10 O.W.N. 449, 488; Khajah Eat- 


Hem y Shahtadee (1869) 12 W R 
344, 346, affmd. in Shahatadee r 
Khaja Boautin (1869) 12 W B 

498, KvXtx Vmma y Nedungadt 
Bank, Ltd. (1988) Mod 148, 173 
I C. 699, (’37) AM. 731. Sea 
also sec. 151 below In Unhummad 
y. The Legal Remembranoer (1893) 
15 AU 321, 323, it was held tbst 
tlio opinion of Imam Muhammad 
should bo preferred to that of Abu 
Yusuf, the Court thinking (though 
erroneously) that it was so laid 
down by the Full Bench m Bikani 
Jftn y. Shuk Lai (1893) 20 Cal. 
116 

(k) Am* Begum v. Muhammad hitafa 
(1933) 55 All. 743, 148 I.C 2«, 
(’83) A. A. 634. 


Ch. IV, 
Ss. 26 . 2 a 
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SB. 

28, 28A 


Where' th(*T(‘ i;- a coDllict of opinion, anti no specific rule 
to gi'ide the Court, the Court ought to follow that opinion 
which is most in accorrlanco with ju-stiee, equity and good 
conscience (1). 

28A. Rules of equity. — The rules of equity and equitable 
considerations commonly recognized in Courts of Equity in 
England are not foreign to the Mussulman system, but are 
in fact often referred to and invoked in the adjudication of 
eases under that system (m). 


) Aiit Bono V. Ifiihommod (1926 ) 47 
All 823, 837, 89 I.O. 690, (’26) 
A. A 720 [difference in Shia 
authoritiRs} , Bbrahtrn Alhbhat v. 
Jiat Am (193.3) 68 Bom 264, 149 
(! 226, (’34) A B 21 (differ- 


ence in Sunni authorities) . 

(m) Jlamira lixbx v. Zubaida Btbi (1915) 
43 I. A 294, 301-802, 88 All. 681, 
682, 36 I C. 87. See Htdaya, 
Book XX, p. .134, "Of the Duties 
of the Kazee " 



CHAPTER V. 

Succession anp Apministi!ation. 


[Bc't'or<> tlie Indian Succession Act, 1925, > principal Acts in force 

Biitish India relating to the administration of tlie ( of deceased perse 
wero the Indian Succession Act, 1865, and the Probate and Administration Aet, 
1881. The Indian Succession Act, 1865, applied to Europeans, Parsis, East 
Indians and to all Natives of India other than Hindus, Mahomednns and Bud 
dhists. The Probate and Administration Aet applied to Hindus, Mahomedans 
and Buddhists. Botli those Acts have been repealed by the Indian Snecessiou 
Act, 1925, and their provisions re-enacted in that .\it ] 

29. Administration of the estate of a deceased Mahomedan, — 
Tlie estate of a deceased ]\ralioraedai) is to be applied succes- 
sively in payment of (1) his faneral expenses and death-bed 
charges; (2) expenses of obtaining probate, letters of adminis- 
tration, or succession certificate; (3) wages due for service 
rendered to the deceased within three months next preceding 
his death by any labourer, artisan or domestic servant; (4) 
other debts of the deceased according to their respective prio- 
rities (if any); and (5) legacies not exceeding one-third of 
what remains after all the above payments have been made, 
yiie residue is to be distributed among the heirs of the deceas- 
ed according to the law of the sect to which he belofiged at the 
time of his death (a), and the heir has a right of contribution 
against his co-heirs, if by tbe action of the judgment creditor 
under a decree under sec, 52 of the Civil Procedure Code 
against all the heirs, he was left with less than liis proper 
share of the net estate of the deceased {b). Under Mahome- 
dan law, the payment of the debts of the deceased takes prece- 
dence over the legacies (c). 

The order aet forth above is in accordance with the provisions of the Indian 
Succession Act, 1925, secs. 329-323 and sec. 325. Item No. (1) funeral and 
death-bed charges do not include monies spent on ceremonies for securing the 
peace of tho soul of the deceased (d). As regards item No. (5), it is to be 
noted that a Mahomedan cannot by toUl dispose of more than one-third of what 
remains of his property after payment of his funeral expenses and debts, unless 
the heirs consent thereto [s. 104], The residoe available for distribution is tho 
residue of the partible estate. If the inheritance include both partible and im- 


(a) Uayat-nn-Hisia t. Muhammad (1890) 

12 All. 290, 17 I. A. 73. 

(b) Mahomed Katim AH Khan v. Sadiq Ali 

Khan (1988) 65 I, A, 219, 18 Luck, 
494, 174 r.C. 977, (’88) A. PC. 169. 


(f) Abdul Aziz v. Dfuvrameey Jelha <t 
Co (’40) A.L. 348. 

(<i) Safiad Huesam r. Muhammad Savid 
Kazan (1084) 164 I.O. 484, (’84) 
.A. A. 71. 


Ch. V, 
S. 29 
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Ss. 29, 30 partible estate, and the debts of the deceased have been paid out of the partible 
estate, there is no right of contribution against the heir who has smceeded to 
the imjiartible estate (e). 

If the deceased was a Sunni at the time of his death, his property would be 
distributed among his heirs according to the Sunni law, and if he was a Shia, 
it would be distributed according to the Shia law. In other words, succession 
to the estate of a deceased Mahomedau is governed by the law of the oect^ 
which he belonged at the time of his death, and not by the law of the see' .■ > 
which the persons claiming the estate as his heirs belong (/). A deceased Mjho 
niedan is presumed to have been a Sunni and the onus is on the person allegu -,' 
him to have been a Shia (g). 

The person primaiilv entitled to administer the estate of a deceased Maiiu 
niedan, that is, to apjily it in the manner set forth in the section, is the ejceo~''i>< 
appointed under his will. If the deceased left no will, the person entitled (o 
ndininister his estate would be the person to whom letters of administration fit 
Ranted. Such a person is called admimstrator. The persons primarily entWh"! 
to letters of administration are the hens of the deceased: Indian Succession Act, 
1925, sec. 218. In the absence of an executor or administrator, the persons en- 
titled to admiiiistei tlte estate are tlie heirs of the deceased. 

30. Vesting- of estate in executor and administrator. — Tho 
executor or administrator, as the case may be, of a deceased 
Mahomedan, is, under the provisions of the Indian Succession 
Act, 1925, sec. 211, his legal representative for all purposes^ 
and all the property of the deceased vests in him as such. 
The estate vests in tlie e.xecutor, though no probate has been 
obtained by him {h). 

But since a Mahomedan cannot dispose by will of more 
tlian one-tliird of what remains of his property after paymen^ 
of his funeral expenses and debts, and since the remaining 
two-thirds must go to his heirs as on intestacy unless the 
heirs consent to the legacies exceeding the bequeathable third, 
the executor, wlicii he has realized the estate, is a bare trustee 
for the heirs as to two-thirds, and an active trustee as to one- 
third for the purposes of tlie will; and of these trusts, one is 
created by the Act and the probate irrespective of the will, 
the other by the will established by the probate (i). 

The first paragraph is a reproduction of the provisions of see. 211 of the 
Indian Succession Act, 1925. An executor under the Mahomedan law is called 
wasi, derived from w<myyat which means a will. But though the Mahomedan 
law recognized a wasi, it did not recognize an administrator, there being nothing 


(c) Nttwab ifirza Mahomed Sadtq Ah 
Khan v. Nawab Fakir Johan Be- 
l/um (1934) 9 Luck. 701, 14H I 
C 1062, (-34) A.O 307. 

(/) 12 All. 290, tupra. 
iu) Ml Iqbal Begum v Mt Sped Begum 
(1933) 140 I 0 829, (’33) A.L 

80 

(li) Venkata Suliamma v Ramayya (1932) 
„ 59 I A. 112, 68 M»d. 448, 136 

I C 111, (-32) A PC 92 [a can 
of a Hindu will, which appim al- 


so to a Mahomedan will] ; Shemod 
r Ahmed Omer (1931) 33 Bom.L. 
R 1056, 135 1 0. 817, (’31) A. 
B. 533; Mahomed Vtuf v. Rargo- 
vandas (1923) 47 Bom 231, 70 
I G. 268, (’22) A.B. 892; Sakina 
Bibee v. Mahomed Iihak (1910) 37 
Gal. 839, 8 1 0 655, is no lon- 

ger gooil law. 

(i) Kurruhdain r. Nuihat-ud-dowla (1906) 
33 Cal 116, 128, 32 I A 244, 
257 
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analogous in that law to “letters of administration.” A ivaxt or executor under Oh. V, 
the Maho^iedan law was merely a manager of the estate, and no part of the estate Ss. 30, 31 
of the deceased vented in him as such. As a manager all that he was entitled to 
do was to pay the debts and distribute the estate as dlroeted by the nill. Ho 
had no power to sell or mortgage the property of the deceased, not even for the 
j . ment of his debts. The first time this power was conferred upon him was 
tho Probate and Administration Act, 1881. Under sec. 4 of that Act, the 
1 de of the property of a Mahomedan testator vested in his exeoutoi, and it 
$ so now under sec. 211 of tho Indian Succession Act, 1925. The property 
ts in the executor even if no probate has been obtained. As a result of the 

• ' (ing of the estate in the executor, he has the power to dispose of the property 
» led in liim in due course of administration, .a power which he did not possess 

• i ‘ore tho Probate and Administmtion Act, 1881; see sec. 90 of that Act, now 
. , 307 of the Indian Succession Act, 1925. The will may provide for the re- 

aeration of tlie executor, but if the executor is an heir the proi'ision is not 
id unless the other h^irs consent (j). 

31. Devolution of inheritance. — Subject to the provisions 
of sees. 29 mid oO, tlie whole estate of a deceased Maliomedaii 
if he has died intestate, or so much of it as lias not been dis- 
posed of by will, if he has left a will (s. 104), devolves on his 
heirs at the moment of kis death, and tho devolution is not 
suspended by reason merely of debts bein.s»- due from the de- 
ceased {k). The heirs .succeed to the estate as tenaiits-iii- 
common in specific shares (/). 

Bcpiesentatton of. deceaseiTs estate. — Tho thcoiy of reptesciitation is not 
known to the Mahomedan law. Under its i»roMsion8 tho estate of a deceased 
person devolves upon his heirs at the moment of his death. I'lie estate vests’ im- 
mediately in each heir in proportion to the shaie ordained by Mahomedan lau. 

As the interest of each heir is separate ami distinct one of a number of heirs 
cannot be treated as representing the others (m). But an heir in possession of 
a.s8ets of an estate can be sued by a ct editor of the deceased upon principles dis- 
cussed m secs. 33 and 36 infra. Thcic is no intei mediate vesting in any one, 
such as an executor or administrator, as under the Indian Huccession Act (a). 

Limitation for suit by an heir for recoiery of his share. — ^Aa stated above, the 
heirs succeed to the estate as tciiants-iii-coiumon in specific slmrca. When the 
lieirs continue to liold the estate as tenants-iii common without dividing it, and one 
of them subsequently brings a suit for rccoveiy of his .shaie, the period of limi- 
tation for the suit does not inn -against liini fiom the date of tlic death of the 
deceased, but from the date of express ouster or denial of title; in other Mords, 
it is art. 144 of Sell. I to the Limitation Act, 1908, that applies, and not art. 


(;) Mahomed Huuain v. Aishabai (1934) 
36 Bom L R 1155, 155 I.C 334, 
(’35) A.B. 84 (a Sunni case). 

(k) Jafri Begum v. Amir Muhammad 

(1885) 7 All, 822; Muhammad 
.twttie V. IJar Sahai (1885) 7 Alt. 
716; Bdand Khan ▼. Mt. Begum 
Boot (’43) A. Pesh. 62; Fauutta 
Khan v. Abdul JabHr (’48) A. 
Fesh. 65. 

(l) Abdul Khader v. Chidambaram (1909) 

32 Mad. 276, 278, 8 I.C. 876; 
Abdid Majeeth y. Kriehnamaehariar 
(1917) 40 Mad. 243, 254, 40 I.C. 
210; Kkatun Bibi y. Abdul Wakab 
Sahib (1989) M.W.N. 346, 184 
I C. 778, (’39) A.M. 306; Mt. 


FardoHjalian Begum v Kati Shafi- 
uddin (1942) N L.J -261, (’42) A 
N. 75; Mohammad Sohail v. Qhulam 
Raeul (1941) Lah. 308, (’41) A 
L 152 (P.B ); MahomednVy Tyt- 
baily V Safiabat (1940) 07 I A 
406, 191 I C 118, (’40) A. PC. 
215 .See also cases cited in foot- 
note (o) belon 

(»i) Bakina Begum v Shahar Banoo 
(1935) 10 Lhck. 443 at 458, 152 
I C 42. (’35) A.O. 62, 67; 

Manni Oir v Amor Jati (1936) 58 
All. 594, 160 I.C. 1030, (’36) 

A. A 94 

(«) Amir Dulhm v. Baij Nath (1894) 21 
Cal. 311, 315. 
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Ss, 31, 32 123 (o). In the undermentioned case, the I’rivy (Council has held that a suit for 
admiuirtration of the eatate of a Mahomedaii is governed as regards j^mmovablo 
proper'. jr by ait. 144 and as regards movables by art. 120 (p) . 

Parties to the smt by an heir, — In a suit by an heir for the recovery of his 
ihare the co-heirs are ])roj)er parties; but as the interests of the heirs are distinct, 
tlic omission to join a co-hcir is not a good reason for dismissing the suit (q). In 
other words the co-heir is not a neeessaiy pa/rty, i.e., a party in whose absence no 
decree can be passed 

Administration suit— Any hen or eieditor of the deceased may bring a suit 
for the administration of the estate- he is not bound to bring a suit for parti- 
tion (r). Tn .an ordinary partition suit, th-e Court may, in working out its preli- 
minary decree, instead of making an aetnal division of all the property, give one 
heir a charge over tlio shaic of another for any difference in favour of the for- 
mer and_^ any such chaige imposed will bind the alienee pendente lite from that 
heir (a). 

32. Alienation by an heir of his share “ before payment of 
debts. — (i) Any heir may, even before distribution of the 
estate, transfer Jm own share [see s. 37], and pass a good 
title to a horn fide transferee for value, notwithstanding any 
debts that might be due from the deceased {t) [ills, (a) and 

, (c)]. 

(The transfer must be one for value, that is, for a consideration, «.</., a sale 
or a mortgage, as distinguished from a gift. If partition has not been effected the 
heir can only sell his undivided share and cannot sell a particular plot (m). 

[2) A sale of the share of an heir in execution of a decree 
passed against him at (he .suit of his creditor amounts to a 
“transfer” within the meaning of suh-sec. (1), and will pass 
a good title to the purchaser in execution [ill, (b)]. 

{3) If the share transferred by an heir is a share in im- 
movable property forming part of the estate of the deceased, 
and the transfer is made during the pe/nde.nvy of a suit by the 
widow of the deceased for her dower, in which a decree is pass- 
ed creating a charge on the estate for the dower debt, the 
transferee will take the share of the heir subject to the 


(o) Ohulam itohammad v Okulnm Busmn 

(19, '12) 59 I.A 74, 51 All 98. 
136 I.O 454, ('82) A. PC 81; 
Krtllangowda r Jiibvthnya (19'20) 
44 Bom 943, 58 I C. 42; Ifurdm 
V. Bu Vmrao (1921) 45 Bom. 619, 
59 I.C. 780, (’21) A.B 56. Bm 
Jivi V Bat Bibanboo (1929) 31 

Bom L.R 199, 118 I 0 785, 

(’29) A.B, 141; Mvmammat Jano 
V Ifaramngh Das (1930) 11 bah. 
29, 117 I.O. 803, (’29) A.L. 

549, ila Bt V Ma Shatoon (1929) 
7 Rang 744, 121 1,0. 785, ('30) 
A R 72; Rustam Khan v. /anibi 
(1929) 61 AU 101, 111 I.O. 809, 
(’28) A A. 487. 

(p) MahomedaUy TyebaUy r. Saftabai 

(1940) 67 I.A, 408, 191 I.C. 113, 
(’40) A.PO. 215, 


(a) Zsbauihi Bsgum r. Nasiruddin Khan 
(19.15) 57 All 445, 152 I 0. 1008, 
(■35) A. A. 110. 

(O Essafatly v. AbdetUi (1921) 45 Bom. 
75, 59 I.O. 396, (’21) A.B. 424. 

(») Khatun Bibi v Abdul Wahab Sahib 
(1939) M.W N. 346, 184 I.O. 
778, (’39) A M. 306. 

(0 Bazayet Hosaexn v. Dooli Ohund (1878) 
5 I.A. 211, 4 Oal. 402; Wahid- 
unnisaa r. Shubrattun (1870) 6 
Bong. L. R. 64; Land Mortgaya 
Bank V Bidyadhart (1880) 7 Cal. 
L.R. 460, Khatun Bibi v. Abdul 
Wahab Sahib (1939) M.W.N. 846, 
184 I.C 778, (’89) A.M. 306. 

(«) Manaab AH r. Jf{. Kabirunniaaa 
(1934) 150 I.O. 443, (’34) A, A, 
702 



SUCCESSION AND ADMINISTIIATION. 


31 


charge {v), but if the widow’s decree is a simple money decree 
the transferee will not be affected {w) [ill. (d)]. Where a 
charge is created in favour of an heir in an administration suit 
on the share of another heir and the latter transfers his share 
pendente lite, the transferee will take the share subject to the 
charge {x). See Transfer of Property Act, 1882, sec. 52, and 
//sec. 223 below. 

IllustraUons. 


Ch. 

S. 


[(a) A MahoDiedaii (Jies leaving several Iieir.s. After his death the whole 
body of hews sell the whole of his estate without paying his debts. After the 
sale, B. creditor of the deceased obtains* a decree against the heirs for his debt, 
and applies for execution of the decree by an attachment and sale of the pro- 
perty in the hands of the purchaser. He is not entitled to do so. The reason 
is that a creditor of a deceased Mahomedan cannot follow his estate into the 
hands of a bona 'fide purchaser for value: Land Mortgage Bank v. Butyadhan 
(1880) 7 Cal.L.R 460 (witli facts somewhat altered). 

(b) A Mahomedan dies leaving two sisters as his only heirs. After his 
death, G, a creditor of the deceased, obtains a decree against the sisteis for his 
debt. Subsequently a cieditor of the suters obtains a decree against them for 
his debt, and the piopertv of the deceased come to their hands is sold in execution 
of the decree to F, In this case C is not entitled to attach the property in the 
hands of P in execution of Ins decree: B'ahid>unnissa v. SMibrattvn (1870) 6 Beng. 
L.R 54 (with facts slightly altered). 

Note. — In the ease in ill. (a), the sale was by private treaty. In the ease 
in ill. (b), it was in execution of a decree. Botli these sales stand on the same 
footing. In both the c.nses the purchaser was a bona fide purchaser for value 

(c) A Mahomedan dies leaving a widow and a son. A large sum of money 
is due to the widow for her dower. [Dower is a debt, and the widow is to that 
extent a creditor of the estate of her deceased husband. She is not, however, 
a secured creditor (s. 223)]. Tlio son mortgages his share in the estate to M, 
without paying the dower debt. After the mortgage, the widow obtains a decree 
against the son, who is in possession of the whole estate for the dower debt, and 
attaches the son’s share in execution of the decree. The mortgagee then obtains 
a decree against the son on the mortgage for sale of the son's share mortgaged 
to him. ffho share Ls sold’ in execution of tlw decree, and purchased by P. The 
mortgage having been made before the attachment, P is entitled to recover the 
son’s share free from the attachment: Bazayet Hosse^n v. Dooli Chund (1878) 5 I. 
A. 211, 4 Cal. 402. 

Note. — In the cases in ills, (a) and (b), the sale was by all the heirs of their 
shares. In the case in ill. (c), the sale is only by one of the heirs. 

(d) A Mahomedan died leaving three widows and a son. He left considera- 
ble property both movable and immovable. After his death, the widows brought 
a suit against tho son, who was in possession of the whole estate, for an adminis- 
tration of the estate of the deceaeted, and for payment of the dower debt out of 
tho estate. A decree was passed in the suit directing the son to render an account 
of the properties of the deceased come to his hands, and providing for payment 
of the dower out of the properties. (This was not a simple money decree, but a 
decree creating a charge on tho properties for the dower debt) . The widows 


(v) Mahomedr Wajtd v. Bazayet Boutin 

(1878) 6 I. A 211, 223-224, 4 
Cal 402 . 

(w) Bhola Nath v Baqhuhun-Niita 

(1903) 26 All 28. Abdul Rahman r. 


lnayat\ Bihi (’31) A.O. 63, ISO 
I.O. 113 

(*) Khaiun Bxb% v. Abdul Wahah SahOr 
(1939) M.W.N. 846, 184 I. 0. 
778, (’39) A.M. 306 
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Ss. 32-36 then applied for execution of the decree. Pending execution, (nliieh is the same 
fling as penMng the suit), the son mortgaged his share to M. M sued tlie son 
'■n the mortgage, and obtained a decree for sale of the share mortgagW to him. 
The share was sold in exiccution of the decree to P who purchased with notice of 
the decree. Upon these facts the Privy Council held that P took the shore .vi/v- 
ject to the decree in favour of the widows: Mahomed Wajid v. Basayex Hoftcot 
(1878’) 5 I. A. 211, 223-224, 4 Cal. 402. 

Note . — If the 11101 tgage had been effected before tlie suit, it would imt liave 
been atfected by the decree: Basayet Hossein v. Booh Chimd (1878) 5 1 211, 

4 Cal. 402.] 

33. Extent of liability of heirs for debts.— Each heir is lia- 
ble for the debts of the deceased to the extent only of a share 
of the debts proportionate to his share of the estate {y). 

[A Mahomedan, who is indebted to C in the sum of Rs 3,200, diei Icai mg 
a widow, a son and two daughters. The heirs divide the estate without payin’’ 
the debt, the ividow taking l|8, the son taking 7|16, and each daughter 7|32 
then sues the widow and the son for the whole of the debt duo to him from the 
deceased. Tlic widow is liable to pay only (l|8X3,200)=Rs. 400, and the son 
(7jl6X3,200)=Rs. 1,400; they are not liable for the w'liole debt: FiriU Pal 
Singh v. Eimmi Jan (1882) 4 All 361.] 

This section should be read .sub.ioct to section 36 infia. 

34. Distribution of estate. — Since the estate devolves on the 
heirs at the moment of the death of the deceased, they are at 
liberty to divide it at any time after the deatli of the deceased. 
The distrihulion is not liable to he .suspended until payment of 
the debts, 

Tt was stafed in two Allalialiad cases {z), and also in a Calcutta case (a), 
relying on some passages m the Hedaya, that the estate could not be distributed 
if it uas insolvent. In a later Allahabad case (6), however, Mahmood, J., ob- 
served that the translation of the said passage was only a loose paraphrase of 
the original Arabic, and expressed the opinion that tlie estate may be distributed 
even if it is insolvent. 


35. Suit by creditor against executor or administrator. If 

tlio estate is represented by an executor or administrator, a 
suit by a creditor of the deceased should be instituted ag’ainst 
the executor or administrator, as the case may be. 

36. Suit by creditor against heirs.— If there be no executor 
or administrator, the creditor may proceed against tlie heirs 
of the deceased, and wliero the estate of the deceased has not 
been distributed between the heirs, he is entitled to execute 


<y) Pirlli Pal Smgh v j}«»omi Jan 

(1882) 4 All 381; .itnbaahankitr ▼. 
Sagad Ah (1894) 19 Bom. 27.3; 
Jiustunteram v. Kamalnddin (1885) 
11 C»1 421, 428; Ablmt yatJear 
■ V Chatrman, Dutnet Board, 24- 
Parganas (1932) 59 Cal. 691, 141 
1 C 871, (’33) AO. 81; Sam- 
r*«ran v Uamfa Khatun (1982) | 


(*) Uamtr Stngh v ZnKxa (1875) 1 All. 
57, 59 [f.B J: PiHhi Pal Smgh v. 
nxitaini Jan (1882) 4 All. 361, 
366 

(n) Biufuntrram v. Kamalvddm (1885) 
11 Cal 421, 428 

(b) Jairi Brgain, v. Amir Muhammad 
(1885) 7 All. 822. 838. 
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the decree against the property as a whole mthout regard to Oh, V, 
the ext«nt of the liability of the heirs inter se (c). S- 36 

There is, however, a conflict of opinion as to whether a 
lit < ' t obtained by a creditor against some of the heirs of the 
(]( ‘ii '2d is binding on the other heirs. 

According to the decisions of the High Court of Calcutta, 
aiu ^ rviditor of the deceased may sue any one of the heirs who 
i.s jn possession of the whole or any part of the estate, with- 
'>tO j'-'ining the other heirs as defendants, to recover the entire 
,ind the Court may in such a suit pass a decree for the 
sale, not only of the share of that particular heir in the estate, 

^ut of all the assets of the deceased that are in his possession. 

» Here such a decree is passed, and a sale is effected in exe- 
cution of the decree, the sale will pass to the purchaser not 
only the interest of that particular heir in the property, but 
the interests of the other heirs also (including minors) 
though they were not parties to the suit (d), unless the decree 
■was obtained by fraud, or was taken by consent (e) [ills, (a) 
and (b)]. These decisions proceed on the view that a credi- 
tor’s suit is an administration suit, and any heir in posses- 
sion of the estate represents the estate for the purpose of the 
suit. In a later case, however, the same High Court held that 
the above decisions could only apply if the heir who -was sued 
was in possession of the estate on behalf of the other heirs, 
but not if he held the estate on his own behalf (/). 

The High Court of Bombay in some cases {g) took the 
same view as the Calcutta High Court did in its earlier deci- 
sions, though on different grounds, but with this' difference 
that a decree against an heir in possession bound the other 
Jieirs only if he was in possession of the whole estate [ills, (c) 
nnd (d)]. But this view has been disapproved in recent 
cases, and it has been held that a sale in execution of a decree 
passed against an heir in possession in a creditor’s suit does 
not pass to the purchaser the interest of those heirs in the es- 
tate who were not parties to the suit even if the heir against 
whom the decree was passed was in possession of the whole 

(c) Mamraj Mantram v Ituhamad Hatkim Board, H-Parganao (1932) 69 

(1941) 194 I.O. 727, (’41) AC. Cal 891, 141 1.0. 871, (’33) A. 

248. ■ C 81 

(d) Mutivlan v. Xhmed Attv (1882) 8 (g) KhurtheOnbi v. Koto Yinayek (1887) 

Cal 370; A.mtr DulMn v. Bai) 12 Bom 101; Davalava ▼. Bhtntaii 

Nath (1894) 21 Cal. 811. '(1895) 20 Bom. 838, loUowed in 

(e) AnsamtUhim v. Boy Lutahmeoput Virehand v. Kondu (1916) 89 Bom. 

Stngh (1878) 4 Cal. 142, 156. 729, 31 I.O. 180 [ mort«a(e-de- 

U) Abbas Naskar v. Chairman, District ctmI. \ 

5 
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S. 36 estate (h) [ill. (e)]. This coincides with the view taken by 
the High Court of Allahabad. 

In Pathummahi v. Vittil (i), the High Court of Madras 
followed the earlier rulings of the Bombay High Court, but 
this decision is no longer law having been dissented from if 
not expressly overruled by a Full Bench in Abdul Majeeth 
V. Krishnamachariar (j), adopting the view taken by the 
Allahabad Pligh Court. 

According to the rulings of the Allahabad High Court, 
a decree relative to his debts passed in a contentious or 
non-contentious suit against such heirs only of a deceased 
Mahomedan debtor as are in possession of the whole or part 
of his estate, binds each defendant to the extent of his share 
in the estate (k), but it docs not bind the other heirs who, by 
reason of absence or any other cause, are out of possession, 
so as to convey to the purchaser, in execution of such a decree, 
the interests of such heirs as were not parties to the decree. 
This is because under Mahomedan law each heir inherits a 
separate and defined share and as he has no interest in- the 
share inherited by another heir he cannot be said to represent 
the estate that has devolved upon tlie other heirs (1). But 
if they sue for a declaration that the sale is not binding on 
them, and it is proved that the debts have been paid out 
of the proceeds of the sale, they ought to be put on terms as 
a matter of equity, and required to pay their proportionate 
share of the debt before they are granted the declaration sued 
for (m) [ills, (f) and (g)]. 

The High Court of Nagpur (%) and the Chief Court of 
Oudh (o) have taken the same view as that taken by the 
Allahabad High Court. Tlie Lahore decisions are not con- 
sistent. One Judge of that High Court has agreed with the 


(ft) Bhagirthibm v. Boshanbi (1919) 43 
Bom, 412, 61 I.O. 18, duBentioK 
from 12 Bom. 101 and 20 Bom. 
838, supra, Stiahataheb v. Sada- 
thiv (1919) 43 Bom. 576, 581, 61 
I U. 223 [mortgage suit], diaaent- 
ing horn (1916) 39 Bom. 729, 31 
I 0. 180, supra, Lola Miya ▼. 
Uanv.b\b\ (1923) 47 Bom. 712, 
73 T C, 246, (’23) A.B 411; 
V t»rbhadrappa Shdwant v. Shikabai 
(1939) Bom. 232, 41 Bom.Ii.B. 
249, 182 I.C 539, (’39) A.B. 

(i) (1902)' 26 Mad 734, 738. 

(/) (1917) 40 Mad. 243, 266, 267. 40 
I.O 210. 

(k) Dallu Mai v. Han Dot (1901) 28 
AU. 263, 266. 


(l) Manrti G\r v. imar Jat% (1936) 68 

AU. 694, 160 I.O. 1080, (’36) 

A. A. 94. 

(m) Jafn Begam v. Amir Muhammad 

Khan (1886) 7 All. 822; Muham- 
mad A-wau Y. Ear Sahai (1885) 7 
AU. 716; Hamxr Smgh r. Zakia 
(1876) 1 AU. 67. See also Maho- 
mad Ailadad r. Muhammad lamad 
(1388) 10 AU. 239. 

(n) Svleman v. Abdul Shakoor (1939) 

N.L J. 577, 188 I.O. 292, (’40) 
N. 99. 

(a) Amir Jahan y. Khadim Eutain (’31) 
A.O 263, 132 I 0. 75. See aUe 
Sakma Begum r. Shahar Banoo 
Btgum (1936) 10 Luck. 443, 162 
I.O. 42, (’35) A.O. 62, 67. 
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Calcutta view (p), while another has followed the later Bom- Oh, 
bay decisions (^). 8. 36 

Only the Judicial Committee can resolve these differences of opinion. It, 
may here be noted that under the Indian Succession Act, 1925, theio is no exclu- 
sion of Mahomedana from the operation of secs. 303 and 304 winch embody the 
principle of “executor de son tort”; also that since 1908 the definition of “legal 
Representative" in the Code of Civil Procedure includes “any person who intcr- 
meddles with the estate of the deceased” [sec. 2 (11)]. Part of the difficulty 
^ lies in the need to draw a lino between the Mahomedan law of inheritance, suc- 
cession, etc., and methods of procedure and administration as to which British 
Indian Courts have their own -rules, [c/. per Mahmood, J., in Jafn Begum 
V. Amtr Muhammad Khan (r)]. 


The decision in Jafri Begum v. Amir Muhammad Khan was referred to 
by the Privy Council in a recent judgment {Mahomed Kanm Ah Khan v. Sadiq 
Ah Khan {svpra) with apparent approval and it was pointed out that it pro- 
ceeded upon the equitable punciplc of the right to contribution as between co- 
heirs in respect of the debts of the decoastd. The observations of Mahmood, J., 

in that case, which too weie cited by the Privy Council, seem to be pertinent. 

He said: “Upon the death of a M ihomedan owner, his property .... imme- 
diately devolves upon Ins hens in specific shares and it there aie aiv clniin.< 
against the estate, and they are litigated, the matter passes into the legioii of 
procedure and must be regulated according to the law which governs the actum 
of the Court.” 

Illuiliahons. 

[(a) A Mahomedan dies leaving a widow, a daughter, and two sistei.s. 
After his death a amt is brought by a creditor of the deceased against the widow 

and tile daughter who alone are in possession of the whole estate, and a decree 

is passed “against the assets of” the deceased. The decree and the sale in cxe 
cution of the jiroperty left by the deceased are binding on the sisters though they 
wore not parties to the suit: Multyjan v. Ahmed Ally (1882) 8 Cal. 370. Seo 
note to ill. (b) below. 

(b) A Mahomedan dies leaving a widow and other heirs. A suit i& brought 
by a creditor of the deceased against the widow alone who is in possession of 
part of the estate. The other heirs are not necessary parties, and the creditor is 
entitled to a decree not only against the share of the widow in the estate, but the 
entire assets which have come into her hands and which have not been applied 
in the discharge of the liabilities to which the estate may be subject at her lius- 
band’s death: Amir Dulhin v. Baij Hath (1894) 21 Cal 311. 

Note. — As to the cases cited in ills, (a) and (b), it was pointed out by the 
High Court of Calcutta that the defendants in those ca»es were in possession of 
the estate on behalf of all the heirs; otherwise the only decree that the creditor 
would be entitled to would bo n decree for a proportionate share of the debt: 
Abbas Naslcar v. Chairman, District Board, 2i-Parganas (1932) 59 Cal. 691, 141 
I.C. 871, (’33) A.C. 81. 

(c) A Mahomedan woman, Kbatiza, dies leaving a minor sou and n daughter. 
After her death a suit isi brought by a creditor of the deceased “ against Kha- 
tiza, deceased, represented by her minor son represented by his guardian ” (s), 


(p) Mt. Amir Begum v Dr. Ahmad Jalal 
Dm (’35) A.L. 273. 

(?) Balalc Bam y. Inayat Begum (198S) 
160 I.O 217, (’35) A.L. 940. 

(r) Jafri Begum v. Amir Muhammad 
Khan (1885) 7 All. 822; Muham- 
mad Awaie V. Ear Sahai (1885) 
7 All. 716; Hamir Bingh v. Zahia 
(1876) 1 AU. 67. See alia Mu- 


hammad Allahdad y. Muhammad 
Jimail (1888) 10 All. 239. 

(e) This form of suit, which was at one 
time common In the Mofueeil of 
Bombay, haa been dUapproved of 
bv the Bombay High Oourt. See 
Rampratab y, Oavmhankar (1923) 
25 Bom.L.B. 7, 86 I.O. 464, 
(’24) A.B. 109. 
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S. 36, 37 and a decrfe is passed in tliat form. The deceased was entitled to a share in a 
Khoti Vatjk, and ‘ ‘ the right, title, and interest of Khatiza ’ ’ in thlt share is 
sold ill execution of the decree. The purchaser acquires a title unimpeachable 
by the daughter, though she was not a party to the suit or to the subsequent pro- 
ceedings in execution: Khurshetbibt v. Keso Finayek (1887) 12 Bom. 101 (t). 
[No reference was made in the judgment to the Calcutta cases cited eb ivc nor 
to the Allahabad cases cited in ill. (f)]. 

(d) A Mahomedan dies leaving a widow, a minor son, and two t iuoi.im-. 
'After his death a suit is brought by a mortgagee from the deceased agmut the 
son as represented by his guardian and mother, claiming possession of ihc i'l.id 
mortgaged to him as owner under a gahan lahan clause in the mortg.ine I h" 
widow is in possession of the estate, and a decree ex parte is passed diri ot ■ ^ i ' i 
to deliver possession of the land to the mortgagee, and he is according’ (oit . i 
possession. The decree binds the daughters though they were not part. " In 'oc 
suit, and they are not entitled to redeem the mortgage as against the i " 

or a purchaser from him: Damlava v. Bhimaji (1895) 20 Bom. 238. 

(e) A Mahomedan dies leaving a widow and a daughter. After liis death 
C, a creditor of the deceased, sues the widow for the recovery of a debt due to 
him and a decree is passed in liis favour for Rs. 327 to bo recovered out of tha 
estate of the deceased. In execution of the decree, the right, title and interest 
of the deceased in a house is sold and it is purchased by P. The daughtei, who 
was not a party to the suit, subsequently sues P to recover by partition her share 
in the house. Held, disapproving the cases cited in ills, (c) and (d), that the 
daughter, not hong a parly to C’s suit, was not bound by the decree passed in 
the suit, and that the sale did not pass her interest in the bouse to P, and that 
she was entitled to recover her share in the house: Bhagirthiha% v. Eoshanbi 
(1919) 43 Bom. 412, 51 I.C. 18. [In this case the widow against whom the 
decree was obtained was in possession of the whole house; see p. 427 of the re- 
port, lines 27-28]. 

(f) A creditor of a deceased Mahomedan obtains a decree upon a liypothe- 
cation bond ‘ ' for recovery of his debt by enforcement of lien ” against one of 
the lieirs of the deceased in possession of the estate. The whole estate is sold in 
execution of the decree, and it is purchased by the decree-holder. Subsequently 
another heir of the deceased, who was not a party to those proceedings, sues tho 
decree-holder as purchaser for recovery of his share in tho estate. According to 
the Alhahabad High Court, he is entitled to possession of his share on payment 
of his proportionate share of the debts, if tho sale proceeds weie applied in pay- 
ment of tho debt: Muhammad Awais v. Ear Sahai (1885) 7 All. 716, following 
Jafri Begam v. Amir Muhammad (1885) 7 All. 822. 

(g) A creditor of a deceased Mahomedan obtains a money decree against 
an heir of the deceased in possession of the estate, and attaches certain immov- 
able property forming part of the estate in execution of the decree. The value 
of the immovable property exceeds the share of the defendant. According to 
the Allahabad High Court, the defendant is entitled to ob.iect to the attachment 
and sale of the right and interest of the other heirs who were not parties to tho 
suit, upon the ground that as regards them he is in posse.ssion of the property as 
trustee: Dallu Mai v. Ban Das (1901) 23 All. 263]. 

37. Alienation by one of several heirs for payment of 
debts— One of several heirs of a deceased Mahomedan, 
though he may be in possession of the whole estate of the 
deceased, has no power to alienate the shares of his co-heirs, 
not even for the purpose of discharging the debts of the 
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deceased. If he sells or mortgages any property in his posses- gg 37 33 
sion forming part of the estate of the deceased, though it may ‘ ’ 

be for payment of the debts of the deceased, such sale or 
mortgage operates as a transfer only of his interest in the 
[troperty. It is not binding on the other lieirs or the other 
cit rlitors of the deceased (j<). The transferor, of course, is, 

'in his turn, entitled to obtain contribution from his co-heirs, 

” has been so held by a Full Bench of the Madras High Court ovei ruling 
J'lKliummaii v. Vittil (v), an earlier decision of the same High Court, and dis- 
sitiiiOt,' from the Allahabad decision in Hasan ih v. MeMt Husain (iv). The 
M m'.i's Full Bench decision has been followed by tho Bombay High Court (r). 

Ill ihe undermentioned case, a single Judge of the Lahore High Court has held 
tii.it if an heir who is m possession of the propeity seeks a declaration that the 
alienation effected in respect of that propeity withoui, joining liim in the trans- 
action is illegal, he cannot be called upon to pay a pioportioiiate sliaio of the 
debts of the deceased as a condition precedent to the suit being decieed (i/) . 

As to ostensible onnersbip, sec Mnharal-un-Nma v. Muhammad (s'), a case 
under sec. 41 of the Transfer of Property Act, 1882. 

38 Recovery through Court of debts due to the deceased. — 

No Court sliall pass a rlccree against a debtor of a deceased 
Mahomedau for paymtuit of bis debt to a person claiming 
on succession to be entitled to the effects of tlie deceased or 
to any part thereof, or proceed upon an application of a 
person claiming to be so entitled, to execute against such 
a debtor a decree or ordei- for the payment of his debt, except 
on the production, by the person so claiming, of a proliate 
or letters of administration evidencing the grant to him of 
administration to tlie estate of the deceased, or a certificate 
granted under sec. 31 or sec. 32 of the Administrator-Generars 
Act, 1913/ and having the debt mentioned therein, or a succes- 
sion certificate granted under Part X of the Indian Succession 
Act, 1925, ahd having the debt specified therein, or a certifi- 
cate granted under the Succession Certificate Act, 1889, or a 
certificate granted under Bombay Regulation VIII of 1827, 
and, if granted after the first day of May, 1889, having the 
debt specified therein. 


(tt) A.bdul Mafeeth v. Krithnamachariar 
(1^17) 40 Mad. 243, 40 I.C 210 
[F B.l; Sukur v. Aamot (1023) 
60 Cal. 978, 79 I 0. 491, (’24) AC 
384; Phul Ohand v Mantia (1938) 
All. 167, 174 I.O. 651, (’38) A. A. 
183; Mt. Zubida Bibi v. Mt. Zenab 
Bibx (1942) 199 I.C. 604, (’42) 

A.L. 65. Sae Oulam Qota v. Shri- 
ram (1919) 43 Bom. 487, 51 I 0 
79 [sale of equity of redemption by 
one of )he heira — suit for redemption 


by other beira — limitation] 

(v) (1902) 26 Mad 784 

(w) (1877) 1 All. 533 

(x) Al%aaheb y. Seaho Gomnd (1931) 33 

Bom L.B. 1238, 135 I.C. 489, 
(’31) A B 545 

(p) Mt Zubida Bibi v. Mt Zanab Bibi 
(1942) 190 I.C. 604, (’42) A.L, 
65. 

(a) (1924) 46 All. 377, 79 I.C. 174, (’24) 
A. A. 384. 
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38, 39 Explanation . — The word “ debt ” in this section includes 

any debt except rent, revenue or profits payable in respect of 
land used for agricultural purposes. 

This swt.ion reproduces the provisions of sec. 214 of the Indian Succession 
Act, 1925. 

Probate and Letters of AiJmtnistratton. — It is not necessary in the case o 
a Mahoniedan will that the executor should obtain probate of the will to establis 
his right as such in a Court of Justice [Indian Succession Act, 1925, see. 21 
(2)] (a). Nor is it nece^ry where a Mahomedan has died intestate that hi 
heirs should obtain letters of administration to establish their right to any part of 
the property of the deceased in a Court of Justice [Indian Succession Act, 1925, 
sec. 212 (2)]. But where a suit is brought to recover a (Debt due to the deceased, 
the Court shall not pass a decree except on production of probate or of letters 
of administration or a certificate as mentioned in this section. 

Recovery of debts through Court. — It must be observed that the rule laid 
down in l..e present section applies only where a debt due to the deceased is 
sought to bo recovered through a Court. A debtor of a deceased person may 
pay his debt to the executor, though he may not have obtained probate, or, where 
he has died intestate, to his heirs even if they have not taken out letters of 
administration or a certificate, and such payment will operate as a discharge 
to the debtor. But payment of a debt by a debtor to one of several heirs does not 
discharge the debt as to all (h). 

It may also be noted that where a debt is sought to bo recovered by legal 
proceedings, it is not necessary that the plaintiff should have obtained either 
probate or letters of administration or a certificate before the date of the insti- 
tutian of the suit. It is enough if he produces the grant before the passing 
of the decree (o). 

Ttebt. — A suit by one member of a family to recover his share of the family 
property from the other members is not a suit to recover a “debt” (d). A suit 
asking for a personal decree against the mortgagor in respect of a mortgage is 
a suit for a “debt.” But there is a conflict of opinion as to whether a suit 
for sale of the mortgaged property is a suit for a “ debt. ’ ’ The High Court of 
Allahabad has held that it is (c). The High Courts of Calcutta (/), Bombay 
{g), and Madras (h), have held that it is not. 

39. Enactment relating to administration. — In matters not 
hereinbefore specifically mentioned, the administration of the 
estate of a deceased Mahomedan is governed hy the provi- 
sions of the following Acts to the extent to which they are 
applicable to the case of Mahomedans, namely: — 

(1) the Indian Succession Act, 1925; 

(2) the Administrator-General’s Act, 1913; and 

(3) Bombay Kegulation VIII of 1827. 

<a) Venkata Subamma v Ramayya (1932) 

69 I. A. 112.. 65 Mad 443, 136 I C 
111, (’82) A.FO. 92; Shaik . Mooea 
V. Shaik Etta (1884) 8 Bom. 241, 

266. 

(b) Pathummabi v. Vittil (1902) 26 Mad. 

734, 739. a Sitaram v. Shridhar 
(1903) 27 Bom. 292. See also 

Ahinia Btbi r Abdul Kader (1901) 

25 Mad. 26, 89. 

(c) Chandra Kuhore v Praeanna Kumari 

(1910) 38 Oal. 327, 88 I. A. 7, 9 
I.O. 122; Teerbhadrappa v. Shekabat 


11939 ; nom. 232 , 41 uom.li.ic. 
249, 182 I 0. 539, (’39) A.B. 188. 
(d) Shaik Uoosa v. ShaiJt Etta (1884) 8 
Bom. 241, 266. 

(<) Fateh Ohand v. Muhammad (1894) 16 
All. 259. 

(/) Mahomed Vueuf v. Abdur Rahim (1000) 
26 Osl. 889. 

(o) Ranehand v. Tmawa (1004) 28 Bom. 
630. 

(ft) Palaniyandi v. Veerammal (1905) 29 
Mad. 77. 
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Such ^ of the provisions of the Administrator-General’s Act as apply to Ch. V, 

Mahomedans come into operation when a Mahomedan dies having assets within g, 39 

the local limits of the ordinary original civil jurisdiction of the High Court of 
Calcutta, Madras or Bombay. In such a case, the '^ourt may, upon the appli- 
cation of any person interested in the assets, direct the Administrator-General 
to apply for letters of administration of the effects of the deceased, if the appli- 
cant satisfies the Court that such grant is necessary for the protection of the 
assets (see sec. 10 of the Act, and also sec. 11). 
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CHAPTER VI. 

Inhekitancb — Genbbaj^ Rules, 

40. Heritable property. — There is no distinction in the 
Mahomedan law of inheritance between movable and immov- 
able property or between ancestral and self -acquired property. 

There is no such thing as a joint Mahomedan family nor does tlie law recog- 
nize a tenancy in common in a Mahomedan family (a). In a Mahomedan family 
there is a presumption that the cash and household furniture belong to the 
husband (b]. 

41. Birth-right not recognized — The right of an heir- 
apparent or presumptive comes' into existence for the tir.st 
time on tlio death of the ancestor, and he is not entitled- until 
then to any interest in the property to which he would succeed 
as an heir if he survived the ancestor (c). 

[A, who has a son B, makes a gift of his property to C. B, alleging that 
tho gift was procured by undue influence, sues C in A’s lifetime on the strength 
of hi-* right to succeed to A’s property on yl'a death. The smt must 
bo dismissed, for B has no cause of action against C. B has no cause of action, 
for he is not entitled to any interest in A ’s property Aurmg A ’s lifetime: Hasan 
AH V. Nazo (1889) 11 All. 456, 458. But the gift would bo liable to be set aside 
if tlic suit was brought after A’s death, provided it was brought within tho period 
of limitation: Kurnituhin v. Nuzhat-ud-dowla (1905) 33 Cal. 116, 32 I. A. 244.] 

Such a right as that claimed by B in tho above illustration is a mere spes 
succcsskmw, that is, an expectation or hope of succeeding to /I’s property if B 
survived A (d). The Mahomedan law “ does not recognize any . . . interest 

expectant on the death of another, and till that death occurs which by force of 
that law gives birth to the right as heir in the person entitled to it according to 
the rule of succession, he possesses no right at all" (c). 

42. Principle of representation.-— According to the Sunni 
law, the expectant right of an heir-apparent cannot pass by 
succession to liis lieir, nor can it pass by bequest to a legatee 
under his will (/), According to the Shia law, it does pass 
by succession in the cases specified in sec. 80 below. 

[A, a Sunni Mahomedan, has two sons, B and C. B dies in the lifetime of 
A, leaving a son D. A then dies leaving C, his son, and D, his grandson. The 
whole of A’s property wUl pass to C to the entire exclusion of D. It is not open 


(a) See Abdul Rathid r Sirajuddvn (1933) 
146 I 0. 461, (’33) A A 206, 209. 
(t) Ua Ehatun v. ifo Bibi (’33) A.R 393, 
149 I.O. 664. 

(c) Abdul Wahid T. Xuran Bm (1885) 11 
Oal. 697, 12 I A 91; Bumetda r 
Budlun (1872) 17 W.R. 625, Hoeon 
AH V. Nttio (1889) 11 All. 456; 


Abdod T. Goolam (1905) 30 Bom. 
304. 

(d) Abdool y. Goolam (1905) 80 Bom 304. 
(») Basan AK v. Nato (1889) 11 All 466, 
458. 

(/) Abdul Wahid T. Nuran Bibi (1885) 11 
Osl. 697, 607, 12 I. A. 91. Mae- 
naghten, p. 1, a. 9. 
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to D to cdntend that ho ia entitled to B’a share as representing B: MooUa Cassim 
V. Mooll<» Abdul (1905) 33 Cal. 173, 32 I. A. 177.] 

In the case cited above their Lordships of the Privy Council observed : “It 
is a well-known principle of Mahomedan law that if any of the children of a 
man die before the opening of the succession to his estate, leaving children behind, 
these grand-children are entirely excluded from the inheritance by their uncles 
and their aunts.” The son of a predeceased son is tlierefore not an heir (g). 

If in the above case, B bequeathed any portion of his expectant share in A 'a 
property to X, the latter would take nothing under the will. “ A mere possi- 
bility such as the expectant right of an heir-apparent, is not regarded as a pre- 
sent or vested interest, and cannot pass by succession, bequest or transfer so 
long as tho right has not actually come into existence by the death of the present 
owner ’’ (h). 

43. Transfer of spes successionis : Renunciation of chance of 
succession. — The chance of a Mahomedan heir-apparent suc- 
ceeding- to an estate cannot bo the subject of a valid transfer 
or release (i). 

Illuslraiions. 

[A has a son B and a daughter C. A pays Rs. 1,000 to C, and obtains from 
her a wiiting whereby in consideration of Rs. 1,000 received by her from A, she 
renounces hei right to inherit A ’s pioperty. .4 then dies, and C sues B for her 
share (one-third) of the property left by A. B sets up in defence the release 
passed by C to her father. The release is no defence to the suit, and C is entitled 
to her share of the inheritance, as the transfer by her was a transfei merely of 
a spes suecessiorns, and, as such, inoiiorativc. But C is bound to bring into 
account the amount received by her from her father: Bumsuddin y.. Abdul lluneui 
(1900) 31 Bom. 165; Banco Begum Mtr Abed Ah (1908) .32 Bom. 172, 174-175.] 
The inlo of Mahomedan law that an heir cannot renounce his riglit to iuhaiit 
is not different from the law under the Transfer of Property Act, 1882, see. 6 (a). 
That section provides that “the chance of an heir apparent succeeding to an 
estate, the chance of a relation obtaining a legacy on the death of a kinsman, or 
any other more possibility of a like nature, cannot be transferrcil.” 

A Maliomedan heir may by liis conduct he estopped from claiming the in- 
heritance ho has agreed to relinquish if the lelease was ])ait of a compiomise or 
family settlement and if he has benefited by the transaction (i). 

A husband gives immovable property to his wife in lieu of her dower, and 
agrees not to claim any share of it as her heir on her death. Is the agieement 
valid and binding on the husbandf The High Court of Allahabad has held that 
it is binding on tho husband (fc). 


44. Life-estate and vested remainder (i) Sumi law . — 

The Judicial Committee in Humeeda v. Budlmi (1872) 17 
W.R. 525 observed that “ the creation of (such) a life estate 
does not seem to be consistent with Mahomedan u.sage and 
there ought to be very clear proof of so unusual a trans- 


(a) Abdul Bari v Nasur Ahmed (’33) AO 
142, 160 1 0 330. 

(ft) Abdul Wahid v Nurart Bibi (1885) 11 
Cal. 597, 12 I, A. 91. 

(t) Khanum Jan v. Jan Beebee (1827) 4 
Beng. S.D.A. 210; Sumiuddm v. 
Abdul Huttin (1906) 81 Bom. 165; 
Ata Betvi v. Karuppan (1918) 41 
Had. 365, 46 I.O. 85, dissenting 
6 


from Kunhi v. Knnhi (1896) IE) 
Mad 176. See also Ilurmui ooh 
Nttsa Begum v. Allahdia Shan 
(1871) 17 W B 108 [P G.]. 

(;) Latafat Hueaxn v. ffidaj/st Uuaa%n 
(1936) All L J 342, 161 I.C. 851, 
(’36) A. A. 573 

(fc) aro«r-ul-flo9 V. faxyaz-vl-Rahman 
(1911) 88 All. 457, 9 1 0. 530. 


Ch. VI, 
Ss. 42-44 
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^ action and in Abdul Gafur v. Nizamuddin (1892) d9 I. A. 
170 referred to “ life-rents ” as “ a kind of estate whicli does 
not appear to be known to Mabomedan law The difficulty 
arises out of the Mahomedan law of sift and does not appear 
to extend beyond cases of pure hiha whether inter vivos or by 
will. As explained in Chapter XI (of. s. 138 below), if a gift 
be made subject to a condition which derogates from the 
grant, the condition is void, e.g., a partial restraint on alie- 
nation: but a condition which does not affect the corpus of 
the thing given is not within the rule, e.g., when there is a 
reservation of income to the donor or a gift of usufruct to 
another donee. In the Hedaya (489) the principle is applied 
to amrees (gifts for life). The Prophet approved of amrees 
but held the condition annexed to them by the grantor to be 
void . . . “ the meaning of amree is a gift of a house (for 
example) during the life of the donee, on condition of its 
being returned upon his death. . . . An amree moreover 
is nothing but a gift and a condition; and the condition is 
invalid ; but a gift is not rendered null by involving an invalid 
condition.” Accordingly it was held in certain cases that a 
gift for life operates as an absolute gift (/). 

The assumption underlying this doctrine however is that 
what is given is the corporal thing itself ; and as the refusal 
to permit gifts of life interests produces serious inconveni- 
ence and gives rise to some unprofitable distinctions, the 
assumption has not gone without challenge. Can it not be 
hold that what is given is not (e.g.) the land but an interest 
therein; and that this is given unconditionally there being no 
intention to make a gift of the corpus ? 

In Amjad Khan v. Ashraf Khan (m) this question was 
raised in an acute fom. The deed described the transaction 
as a gift without consideration. It recited that the donee 
and the heirs of the donor had consented. By it the donor 
gave to his wife his entire property as to one-third with 
power to alienate and “ as to the rest she shall not possess any 
power of alienation but she shall remain in possession thereof 
for her lifetime. After the death of the donee the entire 
property gifted away by this document shall revert to the 
donor’s collaterals.” On the question whether the interest 

«} JVuamudin v. Abdul Oufvr (1888) 13 1 0. 405, (’29) A.PO. 149, affirming 

Bom. 264; Abdoala x Makomtd (1925) 87 I.O. 445, (’25) A.O. 

(1905) 7 Bom.L.B. 306. 568. 

<m) (1929) 66 I.A. 218, 4 Luck. 305, 116 
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given in the one-third was an absolute interest or was only 
a life interest plus a power to alienate, the Judicial Com- 
mittee took the latter view. Their Lordships decided the case 
by asking, as a matter of construction of the deed, what was 
the subject-matter of the gift? Was it merely a life interest 
in the property together with a power of alienation over one- 
third thereof? Or was it an absolute interest in the property 
coupled with an inconsistent condition? Holding on the con- 
struction of the deed that the subject-matter of the gift was 
a life interest only (together with the power of alienation as 
to one-third) they dismissed the appeal of the donee’s heir: 
the gift of a life-estate was not given the effect of an absolute 
estate. On the argument that a life-estate could not be 
created by gift inter vivos their Lordships expressed no 
opinion, holding that, if right,, it would only mean that the 
donee took nothing by the gift — a result which would carry 
no benefit to her heir. 

It is not possible to read this decision as proceeding upon 
the ground that the case was not one of hiha pure and simple. 
It is direct authority against regarding a life interest as 
enlarged by the doctrine which invalidates a condition rest- 
rictive of a gift and the decisions to that effect abovenoted 
{n) must be treated as overruled by it. Subsequent decisions 
have so interpreted the Board’s judgment (o). 

Both as regards life-estates and remainders there is con- 
siderable uncertainty as to the consequences of this decision. 
It does not decide that in Sunni law a life interest can be 
validly created by way of gift, but the doubt diitherto cast 
upon the matter has had reference to the validity of the limit 
in cases of gift. The validity of the grant has very old autho- 
rity: the Hedaya discloses the tradition that the Prophet 
approved of amrees just as he disapproved of rikba {e.g., if 
I die before you then this house is yours), A life interest 
is not illegal: admittedly a Mahomedan can create such an 
interest by coiffract. 

If such an interest, when created by gift is to be treated 
as void, instead of being treated as absolute, the change will 
be more marked than the improvement. The Bombay and 

(n) Ntxamudin v. Abdul fiu/ur (1888) 13 165 I.O. 34, (’88) A.B. 330; Mt. 

Bom. 264; Aidoola v. Mahomed Subhanbt t . Mt. Vmraohi (1936) 161 

(1905) 7 Bom.L.a. 306. I.O. 719, (’36) A.N. 113, dutent- 

(o) Abdul EhaUque v. Btpin Behan (’36) ing from Abdul v. Abdul (1929) 131 

A.O. 465; Bai Saroobai v. Mtueem I.O. 36, (’29) A.N. 313. 

Somii (1936) 88 Bom.L.B. 908, 
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Nagpur High Courts have held that a gift of a life interest 
is valid (p). The Chief Court of Oudh has held that the 
bequest of a life interest by will is valid (q). 

It remains to consider whether uiidei- Sumii law a gift of 
a life-estate to A with remainder to B is a good gift to B and 
whether it amounts to a vested remainder so as to take effect 
even if B dies before A. By English law in such a case B 
takes a vested interest and can dispose of his interest by 
transfer infer vivos or by will. On his death intestate his 
interest will pass to his heirs even if he predeceases A. In 
Ahdul Wahid Khan v. Mf. Nuran Bibi (1885) 12 I. A. 91, 11 
Cal. 597 [illustration (a)] the Judicial Committee held that 
such an interest as a vested remainder did not seem to be 
lecognized by Mahomedan law, and this case has been accept- 
ed as an authority for the proposition that the remainderman 
cannot take unless he survives the tenant for life (r). Tin* 
case of Unies Chmider Sircar v. Mt. Zahoot Fatima (1890) 17 
I. A. 201, 11 Cal. 164 [illustration (b)] cannot be regarded as 
invalidating this conclusion since the point was not taken and 
the principles of Mahomedan law do not appear to have been 
discussed. The facts of tlu* case sufficiently account for the 
omission, but they do not enable the case to be distinguished 
from Abdul Wahid Khan v. Nuran Bibi in point of law: 
neither was a case of Jiiba pure and simple. 

In Abdul Wahid Khan s case the principle applied was 
as follows : ‘ ‘ The arrangement contained in tlie compromise 
would be called by the Mahomedan lawj’^crs ‘ a tauris ’ or 
‘ making some stranger an heii- ’ and cannot be regarded as 
creating a present or vested interest ” (12 I. A. at p. 101) . 

(5) Family settlement . — A life-estate may be created by 
an agreement in the nature of a family settlement, whether 
such agreement is preceded by litigation or not, but “ the 
creation of such a life-estate does not seem to be consistent 
with Mahomedan usage, and there ought to be very clear proof 
of so unusual a transaction” {llumeeda v. Budkin (1872) 17 
W.K. 525]. Such an agreement is from its very nature a 


(p) Bai Saroobat v. JIuttem Somji (1930) 
38 Horn L.B 903, 165 I.C 34, (’36) 
A 'B. 330, Mt Subhanbi v Mt. 

Umraobi (1936) 161 I.O 719, (’36) 
A N 113 

(«) Xaziruddin y. Khanat Alt (1938) 172 
1.0. 884, (’38) A O. 51 
(r) Abdul JCarm Shan v. Abdul iiayum 


Khan (1906) 28 All 342, narpal 
Smgh V Lekraj Kunwar (1908) 30 
All 406, 420 ; Abdool Uuaein v. 
Ooolam iloosein (1905) 30 Bom. 304, 
317, Jiatoolbibt v. Vauf Ajam (1933) 
57 Bom. 737, 148 1 0. 82, (’33) 
A.B. 324. 
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transaction for a consideration, and it must be distinguished 
from a* pure Mha or gift mentioned in sub-sec. (1) above. 
[TJmjad Alii Khan v. Mohimde.e Begum (1867) 11 M.I.A. 
517 at 548; Khwajeh Solehman v. Navoab Sir Salimidlah 
(1922) 49 I.A. 153, 49 Cal. 820, 69 I.C. 138, (’22) A.PC. 107; 
Jagdish Narai v. Bande Ali Mian (1939) 20 P.L.T, 328, 183 
I.C. 467, ( ’39) A.P. 406.] 

(5) Eiha-hil-iwaz. — The rule stated in sub-sec. (1) above 
does not apply to a hibOr-hil-iwaz. As to hiba-hil-iwaz, see sec. 
141 below. 

(4) Shia law. — The Shia law allows the creation of a 
life-estate and a vested remainder, as held by Jenkins, C.J., 
and Heaton, J., in Banoo Bugum^s case [illustration (f)]. 
In two other cases however Beaman, J., expressed the opinion 
that the Arabic texts there relied upon did not support the 
conclusion reached, and observed that an estate for life and 
a vested remainder were unknown to the Shia law as much 
as to the Sunni law (s). 

(5) Wa^f. — Both under the Sunni and the Shia law life- 
estates may be created by wakf : see sec. 160. 

Illustration. 

(a) One of two persons claiming to be tho sons of Mouzzam Khan, a Sunni, 
sued Gauhar Bibi, his widow, who was in possession of the suit lands in Oudii 
under a Kabulyat and in pursuance of a summary settlement made by Govern- 
ment in 1858. The plaintiff claimed that Mouzzam Khan had made the estate 
over to him and his brother. The suit was compromised in terms contained in 
two petitions to the Court, namely, tliat tho widow should during her life-time 
continue as before to possess and be mistress of the Taloola, but should not 
alienate so as to deprive the plaintiff of his right and that after her death the 
plaintiff and his brother should possess and enjoy it, “ should become successors 
to and proprietors of tho said talooka." The widow survived both. JleJd that 
neither of them acquired any such right as would under Mahomedan law form 
the subject of inheritance. “ Their Lordships think this is tho reasonable con- 
struction of the compromise in this case, and that it would bo opposed to 
Mahomedan law to hold that it created a vested interest in AbM Rahmnn and 
Abdul Subhan which passed to their heirs on their death in tho life-time of 
Gauhar Bibi". Also: " To give the plaintiffs a title to tho estate it must be 
a vested interest which, on the death of the sons, passed to their heirs and is 
similar to a vested remainder under tho English law. Such an interest m an 
estate does not seem to be recognized by the Mahomedan law”: Abdul Wahid 
Khan v. Mt. Nuran Bibi (1885) 12 I.A. 91, 102, 100, 11 Cal. 597. 

(b) By a deed of settlement in 1871 a Sunni leased lands to his second wife 
Amani Begum at a fixed rent of one rupee on condition that if she had a child 
by him the grant should be taken as a perpetual mokurruri: if no such child was 
born then it was only to be a life mokurruri and after her death tho property 
was to go to the two sons of the settlor, Farzund and Farhut. Appellant and 


▼. Currimbkoy (1911) 86 Bom. 214, 
258-4, 12 1. 0. 226. 


Ch. VI, 
S.44 
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g 44 respondent both claimed to have taken title to one-half of the property as pur- 
chasers of k’arzund’s right, title and interest at execution sales, .^pellant’s 
sale was in 1879 and respondent’s in 1881. At the time of appellanVs attach- 
ment the settlor, his wife and sons were all alive but before the sale in 1879 the 
settlor had died. At all material times the widow and Farzund were alive. 
(Both were respondents to the Privy Council appeal: the latter died pending the 
hearing thereof in 1887). It could not have been contended at the trial in 1883 
V or in the High Court in 1885, and it was not contended in the Privy Council 
that the gift to Farzund had failed. Both auction purchasers had the same 
title save that (a) the appellant was first in time, (b) his attachment had been 
in the settlor’s lifetime. Bespondent’s argument concentrated on (b) : during 
the settlor’s life the birth of a child to him was a contingency: this contingency 
no longer remained in 1881. This is the only argument dealt with in the judg- 
ment on this part of the case: it was held on the construction of the deed of 1871 
that the wife’s estate was enlarged and the sons’ interest defeated on the birth 
of a child: not that the sons’ interest failed to arise until either husband or wife 
had died. As presented to the Judicial Committee by the rival auction purchasers 
the case ra. led no point of Mahomedan law. The contention advanced in 
llasoolbtbi v. Vituf Ajam (1933) 57 Bom. 737 at 766, 148 I.C. 82, (’33) A.B. 
324 for the appellant with reference to this case cannot be accepted. There 
wore two elements of contingency (a) the birth of a child, and (b) the widow 
surviving Farzuucl. Tho former w'as relied on by the respondent: neither sought 
to profit by tho latter: Umes Chunder Sircar v. Zahoor Fatima (1890) 17 
I.A. 201. 

(c) A Sunni lady, Bai Aishabai, by her will left two properties to hci 
daughter, Hafizabibi, for life without power of alienation and after her death 
to Ajam (testatrix’s step-son) and his descendants as absolute owners. Aishabai 
(lied in 1897. Hafizabibi enjoyed tho properties till her death in 1926. Ajam 
died in 1919. The plaintiff was a daughter of Ajam suing for administiation of 
his estate. Held, that in the events which had happened Ajam took no interest 
under tho will. Held further by Mirza, J., and Beaumont, C.J., (Rangnekar, J., 
djseenting) that Ilafizabai did not take an absolute estate: Basoolbibi 
Vsuf Ajam (1933) 57 Bom. 737, 148 I.C. 82, (’33) A.B. 324. 

(d) One Nasifuddm, a Sunni, died having by his will left three villages 
to his wife, Mariambi, and declared that after the death of Mariambi, Abdul 
Kadar should become the owner thereof. Abdul Kadar died in 1899 and 
Mariambi in 1904. Tho plaintiff was a daughter of Abdul Kadar and the 
defendants were her mother and sister. If an absolute interest was created 
in favour of Mariambi the plaintiff’s suit failed: If on her death the property 
went to Abdul Kadar’s heirs the plaintiff was entitled to a seven annas share 
thereof subject to a question whether Abdul Kadar had validly made a gift to 
his wife in lieu of dower. Held on reference to a Bench, that Mariambi took 
a life estate only. Thereafter tho appeal was disposed of on tho footing that 
Abdul Kadar’s heirs took tho reversionary interest. Sed quaere > Mt. Subhanbi 
v. Mt. Vmraobi (1936) 161 I.C. 719, (’36) A.N. 113. 

(e) By a deed of settlement the plaintiff’s mother conveyed two properties 
to a trustee upon trust to pay taxes and repairs and out of tho net rents and 
profits to pay to the settlor during her life such moneys as she should require and 
tho balance as therein directed: on the settlor’s death the net rents of one 
property were to be paid to the plaintiff: on the death of the survivor of the 
settlor and tho plaintiff the property was to be held in trust for the plaintiff’s 
son or sons and in default of sons for her daughters, with a gift over in the 
event of the plaintiff dying without issue. Held that assuming that the gift 
to the plaintiff was of a life interest in the property it did not by Sunni law 
confer an absolute estate upon her: Bat Saroohai v. Hussein Somji (1936 ) 38 
Bom.L.B. 903, 165 I.O. 34, (’36) A.B. 330. 
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(f) It was provided by a consent decree in a suit to which the parties were Oh. VI, 
Shia Malioraedana that a certain house should be held and enjoyed by A for Ss_ 44-46 
her life, aiyl that after her death it should be sold and the sale proceeds divided 
among her step-sons. It was held that A took a life interest in the house, and 
the step-sons took a definite interest like what is called in English law a vested 
remainder: Banoo Begum v. Mir Abed Ali (1908) 32 Pom. 172; Siraj Eumn v. 

Mushaf Husstn (1921) 21 O.C. 321, 49 I.C. 58. The question whether a vested 
remainder is recognized by the Shia law was raised in Muhammad Baaa v. Abbas 
Bandi Bibi (1932) 59 I. A. 236, 7 Luck. 257, 137 I.C. 321, (’32) A. PC. 158, but it 
was not decided as the document to bo construed in that ease was a compromise of 
a suit, and therefore one for a consideration.] 

45. Vested inheritance. — A “ vested inheritance ” is the 
share which vests in an heir at the moment of the ancestor ’.s 
death. If the heir dies before distribution, the share of the 
inheritance which has vested in him will pass to such persons 
as are his heirs at the time of his death. The shares therefore 
are to be determined at each di'ath (i)- ^ce sec. 31 above. 

[j 1 dies leaving a sc i il, and daughter C. B dies before tlio estate of 
A is distributed leaving a In thiy case, on the death of A, two-thirds of 

the inheritance vests in iJ, i d ono-third vests in C. On distribution of A’h 
estate, after B’a death the tv thirds which vested in B must be allotted to his 
son D.] 

See Macnaghten, “ Principles and Precedents,” p. 27, sec. 96; Itumsey’s 
Mahomodan Law of Inheritance, ch. ix; Biimscy’s Al Sirajiyyah, 43-44. 

46. Joint family and joint family business. — (l) When 

the members of a Mahomedan family live in commensality, 
they do not form a joint family in the sense in whieli that 
expression is used in the Hindu law Further, in the 

Mahomedan law, there is not, as in the Hindu law, any pre- 
sumption that the acquisitions of the several members of a 
family living and messing together are for the benefit of tlie 
family (v). But if during the continuance of the family, 
properties arc acquired in the name of the managing member 
of the family, and it is proved that they are possessed by all 
the members jointly, the presumption is that they are the 
properties of the family, and not the separate properties of 
the member in whose name they stand {w). 

{2) If after the death of a Mahomedan his adult sons 
continue their father’s business, and retain his assets in the 


(t) Uat. Jawai y. Buaeam Bakth (1922) 

8 L»h. 80, 67 I 0. 164, (’22) A.L 
298. 

(u) Eakim Khm v. Goal Khan (1882) 8 

Oal. 826; Suddurtonneiia v Majada 
Khatoan (1878) 3 Cal. 694, Abdpol 
Kdood V. Mahomed MakmU (1884) 
10 Oal. 662; Abdul Khader v. 
Chidambaram (1908) 32 Mad. 276; 
Abdul Samad v. Bibijan (1926) 49 
Mad.L.J. 676, 91 I 0. 618, (’26) 
V A.M. 1149; Abdul Bathid t. Sira- 


juddin (1933) 145 I.O. 461, (’33) 
A. A. 206. 

(o) Abdul Kadar v. Bapubhai (1898) 23 
Bom. 188; Mahamad Amin v. Haian 
(1906) 31 Bom. 143; Mohideen Bee 
V. Sved Meet (1915) 38 Mad. 1099, 
1101, 32 I.O. 1002. See also leap 
Ahmed y. Abhramji (1917) 41 Bom. 
688, 612-613, 41 I.C. 761. 

(w) Aminaddin v. Tajiadin (1932) 69 Oal. 
641, 188 I.O. 761, (’82) A.O. 538. 
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Ss. 46, 47 business, they will be deemed to stand in a fiduciary relation 
to the other heirs of the deceased, and liable to accjount as 
such for the profit made by them in the business {x). If after 
the death of the sons the business is continued by their sons 
or by other heirs, they also will be liable to account on the 
same footing {y). 

(3) Members of a Mahomedan family carrying on busi- 
ness jointly do not constitute a joint family firm in the sense 
in which that expression is used in the Hindu law so as to 
attract the legal incidents of such a firm ( 0 ). Sons assisting 
a father in business are presumably his agents and are not 
Jiis partners unless an agreement of partnership is proved (a). 
A minor may be entitled to a benefit in the business, but this 
will not make him liable on a mortgage executed by him along 
with his adult brothers in the course of the business carried 
on by the latter. 'The managers of such a business in a Maho- 
medan family have no right to impose any liability on the 
minor members of the family (0). 

47. Homicide. — ( 1 ) Under the Sunni law, a person who 
has caused the death of another, whether intentionally, or by 
mistake, negligence, or accident, is debarred from succeeding 
to the estate of that other. 

(^) Homicide under the Shia law is not a bar to 
succession unless the death was caused intentionally. 

Eulusoy’s Al Sirajiyyah, 14; Baillie, II, 266, 369. 

Impedments to xnhcntance . — The Sirajiyyah sets out foui grounds of 
exclusion from inheritance, namely, (1) homicide, (2) slavery, (3) difference of 
Teligion, and (4) difference of allegiance. Homicide, as an impediment to 
succession, is dealt with in the present section. The second impediment was 
lomovcd by the enactment of Act V of 1843 abolishing slavery (c), and the 
third by the provisions of Act XXI of 1850 which abolished so mucli of any 
law or usage as affected any right of inheritance of any person by reason of 
his renouncing his religion. The bar of difference of allegiance disappeared 
with the subversion of the Mahomedan supremacy. 

A person incapable of inheriting by reason of any of the above disqualifi- 
cations is considered as not existing, and the estate is divided accordingly. 
According to the Sirajiyyah he does not exclude others from inheritance (SiV. 
22-28). Thus if A dies leaving a son B, a grandson C by B, and a biothcr D, 
and if B bas caused the death of A, B is totally excluded from inlieritanco, but 


(*) Sovdagar v. Soudagar (1931) 64 Mad 
648, 185 1. 0. 867, (’81) A.M. 653 
(l/) Shvkrvlla V. Jft. Zuhra (1932) 64 All. 

916, 143 1,0. 280, (’82) A. A. 512 
(*) See Solema Btbi v. Hafet Mahammad 
(1927) 64 Cal. 687, 104 I.O. 833, 
(’27) A.C. 886. 

(a) larachand v. Mohldeen (1086) 37 Bom. 
li.E. 654, 168 I.C. 701, (’35) A. 


B. 401. 

(6) Ahmed Ibrahim Saheb v. Mtgyappa 
Chettmr (1939) M W N 976, 
(1940) Mad. 286, (’40) A.M 285. 
[Abdul Rahim v. Abdul Hakim 
(’31) A.M. 558: (1931) 54 Mad. 
543, Explained ] 

(o) Vjmudin Khan v. Zia-ul-Nttaa (1879) 
6 I. A. 187, a Bom. 422. 
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WU. VJ, 

he does not exclude his son G. The inheritance will devolve as if B were dead, gg 47.47B 
ao that C, the grandson, will succeed to the whole estate, D being a remote heir. 

In the undermentioned case, a single Judge of the Lahore High Court, has 
expressed the view that the rule of public policy would exclude a murderer and 
his descendants from succession (d). 

47A. Exclusion of daughters from inheritance by custom 
or by statute. — ^Where daughters are excluded from inheri- 
tance either by custom (e) or by statute (/), they should be 
treated as non-existent, and the shares of the other heirs 
should be calculated as they would be in default of daughters. 

Watari Act, 1886 {Bombay ). — If a Mahomedan watandar dies leaving a 
widow, a daughter, and a paternal uncle, the daughter is not entitled under the 
Act to any interest in the watan lands, she being postponed in the order of 
succession. The lands are divisible between the widow and the paternal uncle 
as if the daughter were non-existent so that tho widow will take 1|4, and the 
uncle the residue, 3|4. The widow will take only a life-interest in her share. If 
the daughter were not excluded, she would ha'e taken 1|2, the widow 1|8, and 
the uncle the residue, 3j8. The rule of Mahomedan law stated in the note to 
ill. (e) to see. 50 does not apply to such a ca.se. 

47B, Taluqdars of Oudh. — K. special rule of succession 
by primogeniture is enacted for the taluqdars of Oudh by the 
Oudh Estates Act I of 1869 and the Oudh Estates Amend- 
ment Act III of 1910. Succession is to the nearest male 
agnate according to the rule of lineal primogeniture. A 
daughter’s son is not a male agnate and is therefore not 
entitled to succeed {g). As the Oudh Estates Act has laid 
down specific rules for devolution of taluqdari property and 
has in this respect displaced the Mahomedan law, such pro- 
perty should not be taken into consideration in determining 
the bequeathable one-third share of the entire assets of a 
Mahomedan testator {h), 

{g) Aidvl Latif Khan v. Mt. Abadi Begum 
(1934) 61 I. A. 822, 9 Luck. 421, 

180 I.O. 810, (’84) A.PO. 188. 

(h) Mohammad Zia-VOah v. Mafiq Moham- 
mad (1989) O.W.N. 681, 182 1.0. 

190, (’89) A.O. 213. 


<<*) Khan Oul Khan v. Karam Niehan (’40) 
A.L. 172..^ 

(<) Muhammad Kamd v. Imtiae I'atima 
(1908) 86 I. A, 210, 81 All. 667, 
4 I.O. 457. 

</) Amxndbi v. Ahataheb (1981) 66 Bom. 
401, 182 I.O. 892, (’31) A.B. 266. 



CHAPTER VII. 

Hanafi Law op IirHERiTAiirCB. 

Works of authority: A1 Slrajlyyab and A1 Sharlfiyyah. — The prineipnl 
works of authority on the Hanafi Law of inheritance are the Svrajiyyah, com- 
posed by Shaikh Sirajuddin, and the Sharifiypah, which is a commentary on the 
Sirajiyyah written by Sayyad SharifF. The Sirajiyydh is referred to in this 
and subsequent chapters by the abbreviation Sir, and the references are to the 
pages of Mr. Bumsey’s edition of the translation of that work by Sir William 
Jones, as that edition is easily procurable. See also Sale’s Translation of the 
Koran, Sura IV. 

A. — Three Classes of Heirs. 

S. 48 48. Classes of heirs. — There are three classes of heirs, 

namely, (1) Sharers, (2) Residuaries, and (3) Distant 
Kindred : 

(1) “ Sharers ” are those who are entitled to a 

prescribed share of the inheritance; 

(2) Residuaries are those who take no prescribed 
share, but succeed to the “ residue ” after the 
claims of the sharers are satisfied; 

(3) “ Distant Kindred " are all those relations by 

blood who are neither Sharers nor Residuaries 

(a). 

Sir, 12-13. The first step in the distribution of the estate of a deceased 
Mahomedan, after payment of his funeral expenses, debts, and legacies, in to allot 
their respective shares to i^ich of the relations as helong to the class of sharers 
and are entitled to a share. The next step is to divide the residue (if any; among 
such of the residuaries as are entitled to the residue. If there are no sharers, the 
residuaries will succeed to the whole inheritance. If there be neither sharers nor 
residuaries, the inheritance will be divided among such of the distant hundred as 
are entitled to succeed thereto. The distant kindred are not entitled to succeed 
so long as there is any heir belonging to the class of sharers or residuaries. But 
there is one case in which the distant kindred vrill inherit with a sharer, and that 
is where the sharer is the wife or husband of the deceased. Thus if a Mahomedan 
dies leaving a wife amd distant kindred, the wife as sharer will take her share 
which is 1|4 and the remaining three-fourths will go to the distant kindred. And 
if a Mahomedan female dies leaving a husband and distant kindred, the husband 
as sharer will take his share 1|2, and the other half will go to the distant kindred. 
To take a simple case : A dies leaving a mother, a son and a daughter’s son. The 
mother as sharer will take her share 1|6, and the son as residuary will take the 
residue 5|fi, The daughter’s son, being one of the class of distant Tcindred, is 
not entitled to any share of the inheritance. 

The question as to which of the relations belonging to the class of sharers, 
residuaries, or distant kindred, are entitled to succeed to the inheritance depends, 

(a) Abdirf Strang r. FiUss Bibi (190a) 29 Oal. 788. 
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on the circumstanceB of each case. Thus if the surviving relations be a father 
and a father’s father, the father alone will succeed to the whole inheritance to 
the entir# exclusion of the grandfather, though both of them belong to the class 
of sharers. And if the surviving relations be a son and a son’s son, the son alone 
will inherit the estate, and the son’s son will not be entitled to any share of the 
inheritance, though both belong to the class of residuaries. Similarly, if the 
surviving relations belong to the class of distant kindred, e.g., a daughter’s son 
and a daughter’s son’s son, the former will succeed to the whole inheritance, it 
being one of the rules of succession that the nearer relation excludes the more 
remote . 


49. Definitions : — 

(a) “ True grandfather ” means a male ancestor 

between whom and the deceased no female intervenes. 

Thus the father’s father, father’s father’s father and his father how high 
soever are all true grandfathers. 

(b) “ False grandfather moans a male ancestor 

between whom and the deceased a female intervenes. 

Thus the mother’s father, mother’s mother’s father, mother’s father’s father, 
father's mother’s father, are all false grandfathers. 

(c) “ True grandmother ” means a female ancestor 

between whom and the deceased no false grandfather 

intervenes. 

Thus the father’s mother, mother’s mother, father’s mother’s mother, father’s 
father’s mother, mother’s mother’s mother, are all true grandmothers. 

(d) “False grandmother’' means a female ancestor 

between whom and the deceased a false grandfather 

intervenes. 

Thus the mother's father’s mother is a false grandmother. False grand- 
fathers and false grandmothers belong to the class of distant kindred. 

(e) “ Son’s son how low soever ” includes son’s son,, 
son’s son’s son, and the son of a son how low soever. 

(f) “ Son’s daughter how low soever ” includes son’s, 
daughter, son’s son’s daughter and the daughter of a sou 
how low soever. 


B. — Sharers. 

50. Sharers.— After payment of funeral expenses, debts, 
and legacies, the first step in the distribution of the estate, of 
a deceased Mahomedan is to ascertain which of the surviving 
relations belong to the class of sharers, and which again of 
these are entitled to a share of the inheritance, and, after this 
is done, to proceed to assign their respective shares to such 
of the sharer^ as are, under the ciicnpastancea of the case, 


Ch. VII, 
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S. 60 entitled to succeed to a share. The first column in the accom- 
panying table (p. 52A) contains a list of Sharers; the 
second column specifies the normal share of each sharer ; the 
third column specifies the conditions which determine the 
-right of each sharer to a share, and the fourth column sets 
out the shares as varied by special circumstances. 

Illustrations. 

Note. — ^The italics in the following and other iUustrations in this chapter 
> indicate the surviving relations. It will be observed that the sum total of the 
sharers in all the following illustrations equals unity : — 

Father, Httsband and Wife. 


(a) Father .. .. .. 1|6 (as ahnrer, because there are daughters) 

F ther’s father . . . . (excluded by father) 

Mother 1/6 (because there are daughters) 

Mother ’a mother . . . . (excluded by mother) 

Two daughters .. 2/3 

Son’s daughter .. .. (excluded by daughters) 

(b) Husband .. ..1/2 

Father 1/2 (as residuary) 

(c) Four widows .. . . 1/4 (each taking 1/16) 

Father 3/4 (as residuary) 

Mother. 

(d) Mother 1/3 

Father .. .. 2/3 (as residuary) 

(e) Mother 1/6 (because there are two sisters) 

Two sisters (excluded by father) 

Father 5/6 (as residuary) 


Note. — It is important to note that though the sisters do not inherit at all, 
they affect the share of the mother and prevent her from taking 1/3. This 
proceeds upon the principle that a person, though excluded from inheritance, 
may exclude others wholly or partially {Sir. 28). In the present case the 
exclusion is partial, that is, the share of the mother is reduced, sue taking 1/6 
instead of 1/3, which latter share she would have taken if the deceased had not 
left sisters. In ill. (g) also, the exclusion of the mother is partial. 111. (q) 
is a case of total exclusion. 

It IS stated in the Sirajiyyah (p. 28) that “ A person excluded may, as all 
the learned agree, exclude others, as, if there be two brothers or sisters or more, 
on whichever side they are, they do not inherit with the father of the deceased, 
yet they drive the mother from a third to a sixth.” This instance is split into 
ills, (e) and (g). 111. (q) is another instance of the same rule. It is taken 
from Baillie’s Digest, Part I, p. 706. The above rule does not apply where a 
particular heir is excluded by custom or statute. (Thus if the daughter is 
excluded by the Watan Act the wife’s share is not reduced from 1/4 to 1/8 (d). 
See sec. 47A above. 


(f) Mother 1/3 

Sister (excluded by father) 

Father 2/3 (as residuary) 


(d) Aminabai r. Abasahsb (1»S1) 65 Bom.AOl, 181 1.0. 8«8, <’81) A.B. 260. 
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(g) Mother 1/6 (because there is a brother and also a Cb^ 

• sister) S. 50 

Brother (f., c., or u.) . . . . (excluded by father) 

Sister (t, c., or n.) . . . . (excluded by father) 

Father 5/6 (as residuary) 


Note . — The mother takes 1/6, and not 1/3, where there are two or more 
brothers or two or more sisters, or one hrother and one sister, or two or more 
brothers and sisters. The brother and the sister, though they are excluded from 
inheritance by the father, prevent the mother from taking the larger share 1/3. 
See note to ill. (e) . 


(h) Husband ..1/2 

Mother 1/6 (=1/3 of 1/2) 

Father . . . . . . 1/3 (as residuary) 


^ote.— But for the husband md father, the mother in this case would have 
taken 1/3, as there are neither children nor brothers nor sisters. As the deceased 
has left a husband and father, tho mother is entitled only to one-third of what 
remains after the husband’s share is allotted to him. The hu.vbaud’8 share is 
1/2, and what remains is 1/2, and 1/3 of 1/2 is 1/6. Tho reason of the rule 
is clear, for if the mother took 1/3, the residue for tho father would only be 
1 — ( 1/24-1/3 )=l/6, that 13, half the share of tlm mother, while ns a general 
rule, the share of a male is twice as much as that of a female of parallel grade 
(Sir. 22). Tor the case where tho deceased leaves a widow and father, see ill. 
(j) below. 

(i) Husband 1/2 

Mother 1/3 

Father’s father . . .. 1/6 (as residuary). 

Note. — The mother takes 1/3, for the father’s father does not reduce 
her share from one-third of the whole to one-third of the remainder after 
deducting the husband’s share. 

(j) Wvdaw 1/4 

Mother 1/4 (=1/3 of 3/4) 

Father 1/2 (as residuary) 

Note. — In this case, the mother would have taken 1/3 but for tho widow 
and father, for there are neither children nor brothers nor sisters. As the widow 
and father are among the surviving heirs, the mother is entitled to ono-third of 
the remainder after deducting the widow’s share. The widow’s share is 1/4, tho 
remainder is 3/4, and the mother’s share is 1/3 of 3/4, that is, 1/4. See ill. 
(h) above and the note thereto. 

(k) Widow 1/4 

Mother 1/3 

Father’s father . . .. 5/12 (as residuary) 

Note. — ^The mother takes 1/3, for tho father’s father does not reduce 
her share from one-third of the whole to one-third of the remainder after 
deducting the widow's share. 

True grandfatber and tme grandmother. 

(l) Father’s mother .. .. (being a true pat. grandmother, is 

excluded by father) 

Mother’s mother ... 1/6 (being a true mat. grandmother, is 

not excluded by father) 

Father 5/6 (as residuary) 
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■■ 1 1/6 (each taking 1/12) ,, 

.. 5/6 (as residuary) 

Note. — 'The father’s mother is not excluded by the father’s father, for the 
latter is not an intermediate, but an equal, true grandfather, 

(n) Father's father's mother .. (excluded by father’s father) 

Father’s faihir .. .. takes the whole as residuary 

Note. — The father’s father’s mother is excluded by the father’s father, for 
he is an intermediate true grandfather, the father ’s father ’s mother being related 
to the deceased through him. 

(o) Father’s mother's mother. 1/6 

Father’s father . . 6/6 (as residuary) 

.Wofe.— The father’s mother’s mother (who is a true pat. grandmother) is 
not excluded by the father’s father (who is a true grandfather), for though he 
is nearer in degree, he is not in relation to her an intermediate true grandfather, 
as the father’s mother’s mother is not related to the deceased through him, but 
through the father. 

(p) Father’s mother .. 1/6 

Mothei ’ 8 mother’s mother .. (excluded by father’s mother who is 
a nearer true grandmother) 

Father’s father . . 5/6 (as residuary) 

(q) Father's mother .. .. (excluded by father) 

Mother’s mother’s mother .. (excluded by father’s mother who is 
a nearer true grandmother) 

Father takes the whole as residuary 

Note. — ^This illustration is taken from Baillie, 706, The father’s mother, 
though she is exclued by the father, excludes the mother ’si mother’s mother. 
This proceeds upon the rule that one who is excluded may himself exclude others 
wholly or partially. See note to ill. (e) ; in that case the exclusion of the mother 
by the eister was partial, for she did take a share, namely, 1/6. Tn the present 
case, however, the exclusion of the mother's mother’s mother is entire. It need 
hardly be stated that if the deceased had not left the father’s mother, the 
mother’s mother’s mother would have taken 1/6, for being a true maternal 
grandmother, she is not excluded by the father. 

Daughters and Sons' daughters h.l.s. 

(r) Father 1/6 (as sharer) 

Mother 1/6 

3 son’s daughters, of 
whom one is by one 
son and the other two 

by another son . . 2/3 (each taking 2/9) 

Note. — The son’s daughters take per capita and not per stirpes. The two- 
thirds is not therefore divided into two parts, one for the son’s daughter by one 
son, and the other for the other two by another son, but it is divided into as many 
parts as there are son’s daughters irrespective of the number of sons through 
whom they are related to the deceased. The reason is that the Sunni Mahomedan 
law does not recognize any right of representation (see s. 42), and the eon’s 
daughters do not inherit as representing their respective fathers, but in their 
own right as grand-daughterg of the deceased. The same principle applies to 
the case of son 's sons, brothers ’ sons, uncles ’ sons, etc. See Table of Eesiduaries. 

(e) Father 1/6 (as sharer) 

I Mother 1/6 


8. 60 (m) Father’s mother 

Mother’s mother 
Father's father 
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Daughter . . . . 1/2 

^ 4 son’s daughters .. 1/6 (each taking 1/24) 

Note . — There being only one daughter, the son’s daughters are not entirely 
excluded from inheritance, but they take 1/6, which, together with the daughter’s 
1/2, makes up 2/3, the full portion of daughters. 


Oh, VII, 
Ss. 50, 51 


(t) Father 1/6 (as sharer) 

Mother 1/6 

2 sons’ daughters . . 2/3 

Son’s son’s daughter .. .. (excluded by sons’ daughters) 

(u) Father . . . . . . 1/6 (as sharer) 

Mother 1/6 

Son’s daughter.. .. 1/2 

Son’s son’s daughter . . 1/6 


Note. — ^The rule of succession as between daughters and son’s daughters 
applies, in the absence of daughters, as between higher son’s daughters and lower 
son’s daughters {Sir. 18). There being only one son’s daughter in the present 
illustration, the son’s son’s daughter is not entirely excluded from inheritance, 
but she inherits 1/6, which together with the son’s daughter’s 1/2, makes up 2/3, 
the full share of son’s daughters in the absence of daughters. 

Sisters. 

(v) Mother .. .. 1/6 

2 full sisters . . .. 2/3 (each taking 1/3) 

C. sister (excluded by full sisters) 

U. , sister (or u. brother). 1/6 

(w) 2 full sisters (or c. 

sisters) . . . . 2/3 (each taking 1/3) 

2 u, sisters (or u. brothers) 1/3 (each toHng i/6) 

(x) Full sister ,. ,, 1/2 

2 0 . sisters .. .. 1/6 (each taking 1/12) 

F, 1/3 (each taking 1/6) 

JVote.— There being only one full sister, the consanguine sisters are not 
excluded from inheritance, but they inherit 1/6 which, together with the sister’s 
1/2, makes up 2/3, the collective share of full sisters in the inheritance (Sir. 21). 

Sir. 14-23, The principal points involved in the Table of Sharers are 
explained in their proper places in the notes appended to the illustrations. The 
illustrations must bo carefully studied, as it is very difficult to understand the 
rules of succession without them. The principles underlying the rules of succes- 
sion are set out in the notes on sec. 62 below. It will be observed that the 
illustrations are so framed that the sum total of the shares does not exceed unity. 
For cases in which the total of the shares exceeds unity, see the next section. 

The sharers are twelve in number. Of these there are six that inherit under 
certain circumstances as residuaries, namely, the father, the true grandfather, the 
daughter, the son’s daughter, the full sister, and the consanguine sister. See 
the list of Residuaries given in sec. 62 below, and the notes on that section. 

51. Increase {Avl ). — ^If it be found on assigning their 
respective shares to the Sharers that the total of the shares 
exceeds unity, the share of each Sharer is proportionately 
diminished by reducing the fractional shares to a common 
denominator, and increasing the denominator so as to make 
it equal to the sum of the numerators. 
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lUuttrations. 

, . l/a=3/6 reduced to i/7 

.. 2/a=4/6 „ 4/7 

7/6 1 

Note . — The sum total of 1/2 and 2/3 exceeds unity. The fractions are 
therefore reduced to a common denominator, which, in this caee, is 6. The sum 
of the numerators is 7, and the process consists in substituting 7 for 6 as the 
denominator of the fractions 3/6 and 4/6.’ By so doing the total of the shares 
equals unity. The doctrine of “ Increase ” is so called because it is by increase 
ing the denominator from 6 to 7 that the sum total of the shares is made equal 
to unity. 


(b) Husband 

. l/2t=3/6 reduced to 

3/7 

Full sister 

. l/2=3/6 „ 

3/7 

C. sister 

. l/6=l/6 „ 

1/7 


7/6 

1 

(c) 2 full sisters 

2/3i=4/6 reduced to 

4/7 

2 u. brothers (each taking 1/6) . 

. l/3i=2/6 „ 

2/7 

Mother 

. l/6=l/6 „ 

1/7 


7/8 

1 

(d) Husband 

. 1/2= 3/6 reduced to 

3/8 

2 full sisters 

. 2/3, =4/6 „ 

4/8 

Mother 

. 1/6= 1/6 „ 

1/8 


8/6 

1 

(e) Husband 

. l/2=3/6 reduced to 

3/8 

Full sister • 

: l/a=3/6 „ 

3/8 

3 u. sisters (each taking 1/9) 

;• l/a=2/6 „ 

2/8 


8/6 

1 

(f) Husband 

. l/2i=3/6 reduced to 

3/9 

2 full sisters 

. 2/3i=4/6 „ 

4/9 

2 14. sisters and 1 «. brother 



(each taking 1/9) 

. l/3=2/6 „ 

2/9 


9/6 

1 

(g) Husband 

. 1/2= 3/6 reduced to 

3/9 

Full sister 

. l/8=3/6 

3/9 

2 u. staters and 2 u. brothers 



(each 1/12) 

. l/3=2/6 

2/9 

Mother 

. l/6=:l/6 

1/9 


9/6 

1 

(h) Husband < 

. 1/2= 3/6 reduced to 

3/10 

2 full sisters 

. l/3=4/6 

4/10 

3 u. sisters and 5 v. brothers 



(each 1/24) . . . . . . 

■l/a= 2/6 

2/10 

Mother 

. i/e=i/6 „ 

1/10 


10/5 , I 


8 . 51 


(a) Husband 
2 full sitters 
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(i) Widow 

. . l/4c=3/12 reduced 

to. 3/13 

% 0 . sisters 

. . 2/3i=8/12 

8/13 

Mother 

.. 1/6=2/12 „ 

2/13 


13/12 

1 

(j) Eusiand 

1/4=3/12 reduced 

to 3/13 

'Mother 

. . 1/6=2/12 „ 

2/13 

2 daughters 

. . 2/3=8/12 

8/13 


13/12 

1 

(k) Eusband 

.. 1/4=3/12 reduced 

to 3/13 

Mother 

.. 1/0=2/12 „ 

2/13 

Daughter 

.. 1/2=0/12 „ 

6/13 

Son’s daughter 

.. 1/6=2/12 

2/13 





13/12 

1 

(1) Widow 

1/4=3/12 reduced 

to 3/13 

Mother 

.. l/3,=4/12 „ 

4/13 

Full sister 

. . 1/2=6/12 „ 

6/13 


13/12 

1 

(m) Widow . . 

1/4=3/12 reduced 

to 3/15 

2 full sisters . . 

. . 2/3=8/12 „ 

8/15 

2 u. sisters 

. . 1/3=4/12 „ 

4/15 


15/12 

1 

(n) Widow 

1/4=3/12 reduced 

to 3/15 

2 full sisters . . 

. . 2/3=8/12 „ 

8/15 

U. sister 

. . 1/6=2/12 

2/15 

Mother 

.. 1/6=2/13 „ 

2/15 


15/13 

1^ 

(o) Eusband 

. 1/4=3/12 reduced 

to 3/15 

Father 

. . 1/6=2/12 „ 

2/15 

Mother 

. . 1/6=2/12 „ 

2/15 

3 daughters 

2/3=8/12 „ 

8/15 


15/12 

1 

(p) Widow 

. . 1/4=3/12 reduced to 3/17 

2 full sisters . . 

. . 2/3=8/12 „ 

8/17 

2 u. sisters 

. . 1/3=4/12 

4/17 

Mother 

.. 1/6=2/12 „ 

2/17 


17/12 

1 

(q) Wife 

. . 1/8=3/24 reduced to 3/27 

2 daughters 

.. 2/3=16/24 „ 

16/27 

Father 

. . 1/6=4/24 „ 

4/27 

Mother 

. . 1/6=4/24 „ 

4/27 


27/24 

, 1 


Sir. 29-30.— For cases in which the total of the shares is less than unity, 
see sec. 53 below. ' 

8 


Oh. vn, 
S. 51 
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C. — Residuaries. 

• 

62, Residuaries. — there are no Sharers, or if there are 
Sharers, but there is a residue left after satisfying their 
claims, the whole inheritance or the residue, as the case may 
be, devolves apon Residuaries in the order set forth in the 
annexed table (p, 58A). 


lUiutrations. 


[Note . — The residue remaining after satisfying the sharers’ claims is indi- 
cated in the following illustrations thus,] 


(a) Son 
Donghier 


No, 1. Sons and daughters. 


2/3 I 
1/3 \ 


(as residuaries). 


Note . — 'The daughter cannot inherit as a sharer when there is a son. But 
if the hciis be a daughter and a son’s son, the daughter as a sharer will take 
1/2, and the son's son as a residuary will take the remaining 1/2. 


(b) 2 sons 4/7 (as residuaries, each son tak- 

ing 2/7) 

3 daughters 8/7 (as residuaries, each daugh- 

ter taking 1/7) 


(c) Widow 
Son 

Daughter 


1/8 

2/3 of (7/8)=7/12 
1/3 of (7/8)=7/24 


(as sharer) 

(as residuaries) 


^otfl,-^The residue after payment of the widow’s share is 7/8. 

(d) Husband 1/4 (as sharer) 

Mother 1/6 (as sharer) 

Son .. 2/3of(7/12)=7/18r /^s residuaries) 

Daughter . . 1/3 of (7/12)c:7/36 j ^ ® residuaries) 

Note . — The residue in the above case is 1 — (l/4-|-l/6)=7/12. If there were 
two sons and three daughters, each son would take 2/7 of 7/25=1/6) aud each 
daughter 1/7 of 7/12=1/12. 


No. 2. Son’s Sons h.l.s. and Son’s daughters h.l.s. 


(e) Son’s son .. 
Son’s daughter 


j. (as residuaries) 


l\7oIe.— Where there is a son’s son, the son’s daughter cannot inherit as a 
sharer but she inherits as a residuary with him. Similarly, a son’s son’s daughter 
cannot inherit except as a residuary when there is a son’s son’s son. 


(f) 2 daughters 2/3 

Son’s son . 1/3 


Son’s son’s son .. 
Son’s son’s daughter 


(g) 2 daughters 2/3 

Son’s son ., . . 2/3 of (l/3)=2/9 

Son’s idaughtor ,. 1/3 of (l/3)=l/9 


(as sharers) 

(as residuaries) 

(excluded by son ’s son) 
(excluded both by daughters 
and son ’s son. See Tab. of 
Sh., No, 8) 

(as sharers) 

(as residuaries) 
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(h) Daughter 1/2 

son . . . . 2/3 of (l/2)i=l/8 1 

Son’s daughter . . 1/3 of (l/2)c:l/6 J 


(as sharer) 

(as residuaries) 


Ch. VII, 
S. 52 


^Tote,— 'Th«re being only one daughter, the son'e daughter would have 
taken 1/6 as sharer (see Tab. of Sh., No. 8), if the deceased had not left a son’s 
son. But as the son’s son is one of the heirs, the son’s daughter tan inherit 
only as a residuary with the eon’s son. 


(i) Son’s dmghter 1/2 (as sharer) 

Son’s son’s son 1/2 (as residuary) 

Note. — In this ease the son’s daughter is not precluded from inheriting as 
a sharer for there is no relation who would preclude her from succeeding as a 
sharer (see Tab. of 8h., No. 8, 3rd column). And it will be seen on referring 
to the Table of Residuaries that the only case in which the son’s daughter 
inherits as a residuary with the son’s son’s son (who is a lower son’s son) is 
where she is precluded from succeeding as a sharer (see ill (k) below]. 

(j) Daughter .1/2 (as vlurer) 

Son’s daughter 1/6 (as sharer see Tab. of Sh., 

No. 8) 

Son’s son’s son .. 2/3 of (1/3), =2/9 ) . .j • . 

Son’s son's daughter. 1/3 of (l/3)c=l/<J 1 residuaries) 


Not". — ^There being only one daughter, the son’s daughter is entitled to 
1/6 as a sharer. Since ^e is not precluded from inheriting as a sharer, 
she does not become a residuary with the son’s son’s son (who is a lower son’s 
son) . 


(k) 2 daughters 2/.3 (as sharers) 

Son’s daughter . . 1/3 of (l/3)=l/9 i 

Son’s son’s son . . 2/3 of (l/3)=2/9 ) ('« residuaries) 


Note. — There being two daughters, the son's daughter cannot inherit as 
a sharer. She therefore inherits as a. residuary with the son's son's son (who 
is a lower son’s son) . 


(1) 2 son’s daughters .. .. 2/3 

Son’s son’s son .. 2/3 of (l/3)i=2/9 \ 
Son's son’s daughter. 1/3 of (1/3) =1/9 I 


(as sharers) 
(as residuaries) 


Note. — The son’s daughters in this case do not inherit as residuaries with 
the son’s son’s son, for they are not precluded from inheriting as sharers. 


(m) 2 daughters 2/3 (as sharers) 

Son’s son’s son . . 2//^ of (1/3), =1/6 "I 
Son’s daughter . .1/4 of (1/3)= 1/12 i 
Son’s son’s ! ' 

daughter . . l/4of (1/3)=1/12 J 


Note.— There being two daughters, the son's daughter cannot inherit as a 
sharer. She therefore inherits as a residuary with the son's son's son (who is 
a lower son’s son). The son’s son’s daughter is entitled to inherit as a residuary 
with the son’s son’s eon who is an equal son's son in relation to her. Both 
these female relations inherit therefore as residuaries with the son’s son’s son, 
each taking 1/12. This illustration presents two peculiar features. The one is 
that the son’s son’s daughter, though remoter in degree, shares with the son’s 
daughter. The other is that the son's daughter succeeds as a residuary with a 
lower son's son. If this were not so, the son’s son’s daughter would inherit to 
the exclusion of the son’s daughter, a result dbectly opposed to the principle 
that the nearest of blood must take first (Sir. 18-19). 
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No. 3. Fatber. 


(n) Father 1/6 

Son {or son’s son h.l.s.) .. 5/6 


Note . — Here the father inherits as a sharer. 


(as sharer) * 

(as residuary) 

See Table of 8h., No. 1. 


(o) Mother . . . . . . . . l/.l (as sharer) 

Father 2/3 (as residuary) 


Note . — iroro the father inherits as a residuary, as there is no child or child 
of a son h.l.s. See Table of Sh., No. 1. 


(p) Daughter (as sharer) =1/3 

Father .. 1/6 (as sharer)-}- 1/3 (as residuary )i=l/12 


Note . — Here the father inherits both as a sharer and residuary. He inherits 
as a sharer, for there is a daughter,*and he inherits the residue 1/3 as a residuary, 
for there are neither sons nor son’s sons h.l.s. The father may inherit hoih 
as a sharer and residuary. He inherits simidy as a sharer when there is a son 
or son’s son h.l.s. fseo ill. (n) above]. lie inherits simply as a residuary when 
there are neither children nor childien of sons h.l.s. [see ill. (o) above]. He 
is both a sharer and a residuary when there are only daughters or ston’s daughters 
(h.l 8 ), but no sons or son's sons h.l.s. a» in the present illustration. The 
same remarks apply to tli-e true gr.mdfather h.h.s. In fact the father and the 
true grandfather are the only relations who can inherit in loth capacities 
sxmultaneously. 


No, 4. True Orandfather h.h.s. 

Note . — Substitute “ true grandfather ” for “ father ” in ills, (n), (o) 
and (p). The true grandfather will succeed in the same capacity and nill take 
the .same share as the father in those illustrations. 



Nos. 6 ft 7. Brotbera and sisters. 

(q) Husband 

1/2 

(as sharer) 

Mother 

1/6 

(as sharer) 

Brother 

Sister 

. . 2/3 of (l/3)c=2/9 1 
. . 1/3 of (l/3)i=l/9 f 

(as icsiduanes) 


Note. — The sister cannot inherit as a sharer when there is a brother, but she 
takes the residue with him. 

Full brother (e) . . . . . . 2/.'t (as residuary) 

Full sister 1/3 (as residuary) 

Con. sister 0 (excluded by full brother) 

No. 6. Full Bisters with daughters and sons’ daughters. 

(r) Daughter {or son’s daughter 

h.1.8.) 1/2 (as sliarer) 

Full sister . . . . . . .. 1/2 (as residuary No. 6) 

Brother's son . . . . ., 0 (excluded by full sdster who 

is a nearer residuary) 

Note. — The lull sister inherits in three different capacities; (1) as a sharer 
under the circumstances set out in the Hahle of Sharers; (2) as a residuary with 
full brother when there is a brother; and, failing to inherit in either of these 
two capacities, (3) as a residuary with daughters, or son’s daughters h.l.s. or 


«) Abdul Karim r. Mrl. Amat-iitSuiib 
(1922) 8 Lah. 897, 70 I.C. 808, 


(’28) A.L. 121. 
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one daughter and a son’s daughter h.l.a. provided there is no nearer residuary. 
Thus in the present illustration, the sister cannot inherit as a sharer, because 
there is a d§ughter (or son’s daughter h.l.s.). And os there is no brother, she 
cannot inherit in the second of the three capacities enumerated above. She 
therefore takes the residue 1/2 as a residuary vrith the daughter (or son’s 
daughter), for there is no residuary neiirer in degree. If this were not so, tho 
brother’s son, who is a more remote relation, would succeed in preference to her. 


(s) 2 daughters (or son’ 




daughters h.l.s.) 

. 2/3 

(as sharers) 


Full sister 

1/3 

(as residuary No. 6) 


(t) 2 daughters (/) 

. 2/3 

(as sharers) 


Husband 

. 1/4 

(as sharer) 


Full sister 

. 1/12 

(as residuary No. 6) 


Father ’s pat. uncle 's 




son 

0 

(excluded by full sister who 

is a ne 



residuary) 


(u) Daughter 

. 1/2 

(as sharer) 


Son^s daughter 

. 1/6 

(as sharer) 


Full sister 

. 1/3 

(ns residuary No. 6) 


(iv) Daughter . . . 

. 1/2 

(as sha’er) 


Son’s daughter 

. 1/6 

(.ts sliarer) 


Mother 

. 1/6 

(as sharer) 


Full sister 

. 1/6 

(as residuary No. 6) 


(w) Daughter 

. 1/2 

(as sharer) 


Son ’s daughter 

. 1/6 

(as sharer) 


Husband 

. 1/4 

(as sharer) 


Full sister 

. 1/12 

(as residuary No. 6) 


(x) Daughter 

. 1/2 

(as sharer)i=6/12 reduced to 6/13 

Son 's daughter 

. 1/6 

(as sharer)i=2/12 „ 

2/13 

Husband 

. 1/4 

(as sharer )i=3/12 „ 

3/13 

Mother 

. 1/6 

(as sharer)i=2/12 „ 

2/13 

Full sister 

0 

(excluded) 



13/12 


1 


Note . — Here the only capacity in which tho full sister could inherit is that 
of a residuary with the daughter and son’s daughter. But the residuary succeeds 
to the residue, if any, after the claims of tho sharers arc satisfied, and in the 
present case there is no residue. The sum total of the sharers exceeds unity, and 
the case is one of “Increase.” 

No. 8. Consanguine sisters with daughters and sons' daughters h.l.s. 

Note . — Consanguine sisters inherit as rosiduaries with daughters and sons’ 
daughters in the absence of full sisters. Substitute “ consanguine sister ” for 
“ full sister ” in ills, (r) to (x), and the shares of the several heirs will remain 
the same, the consanguine sister taking the place of the full sister. Substitute, 
also in the note to ill. (r) “ consanguine brother ” for “ full brother.” 


Other Keslduaries. 


(y) Fvtt sister 

.. 1/2 

(as sharer) 

C. sister 

.. 1/6 

(as sharer) 

Mother 

.. 1/6 

(as sharer) 

Brother’s son 

.. 1/6 

(as residuary) 


Ch. VII, 
S. 62 


(/) UthtricM T. ShajaH (1898) 24 B<nu. 112. 
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(z) Widow 
Mother 
Pet. uncle 
(aa) Full sister (g) 
Pat. uncle’s sons 


.. 1/4 (as sharer) 

.. 1/3 (as sharer) 

. . 5/12 (as residuary) 

.. 1/2 (as sharer) 

. . ,1/2 (as xesiduaries) 


Sir. 18-21 and 23-26. Some of the important points involved in the Table 
of Eesiduaries are explained in the notes appended to the illustrations. 


Classification Wf Boalduaries. — All residuaries are related to the deceased 
through a male. The uterine brother and sister are related to the deceased 
through a female, that is, the mother, and they do not therefore find a place in 
the List of Residuaries. The Strajiyyak divides residuaries into three classes, 
VIZ., (1) residuaries their own right: these are all males comprised in the List 
of Residuaries; (2) residuaries in the right of another: these are the four 
female residuaries, namely, the daughter as a resnduary in the right of the son, 
the son’s daughter h.l.s. as a residuary in the right of the son’s son h.l.s., the 
full sister in the right of the full brother, and the consanguine sister in the right 
of the consanguine brother; and (3) residuaries with others, namely, the full 
sister and consanguine sister, when they inherit as residuaries with daugliteis 
and sons’ daughters li 1 s. But if regard is to be had to the order of succession, 
residuaries may be divided into four classes, tho first class comprising descen- 
dants of the deceased, tho second class his ascendants, the third the descendants 
of the deceased’s father, and the fourth the descendants of the deceased’s true 
grandfather h.h.s. This classification has been adopted in the Table of Resi- 
duaries. Tho division of Distant Kindred into four classes proceeds upon the 
same basis. 


Residuaries that are primarily Sharers.— It will be noticed on referring to 
the Tables of Sharers and Residuaries that there are six sharers who inherit under 
certain circumstances as residuaries. These are tho father and true grandfather 
h.h.s., the daugliter and son’s daughter h.l.s., and the full sister and consanguine 
sister. Of these, only the father and true grandfather inherit in certain events 
both as sharers and residuaries (sec ill. (p) above, and the note thereto). Tn 
fact they are the only relations who can inherit at tho same time in a double 
capacity. Tlie other four, who arc all females, inlient cither as sharers or 
residuaries. The <ircumstanccs under which they inherit as sharers are set out 
in the Table of Sharers. They succeed as residuaries and can succeed in that 
capacity alone, when they arc combined with mule relations of a parallel grade. 
Thus the daughter inherits as a sharer when there is no son. But when there 
is a son, she inherits as a residuary, and can inherit in that capacity alone; not 
that when there is a son she is excluded from inheritance, but that in that event 
she succeeds as a residuary, the presence of the son merely altering the character 
of her heirship. Similarly, the son’s daughter h.l.s. inlierits as a residuary 
when there is an equal son’s son. And in like manner, the full sister and con- 
sanguine sister succeed as residuaries when they co-exist with tho full brother 
and consanguine brother respectively. The curious reader may ask why it is 
that tho said four female relations are precluded from inheriting as sharers 
when they exist with males of parallel grade. The answer appears to be this, 
that if they were allowed to inherit as sharers under those circumstances, it 
might be that no residue would remain for the corresponding males (all of 
whom are residuaries only), that is to say, though the females would have a 
share of the inheritance, tho corresponding males, though of an equal grade, 
might have no share of the inheritance at all. To take an example: A dies 
leaving a husband, a father, a mother, a daughter, and a son. The husband 
will take 1/4, the father 1/6, and the mother 1/6. If the daughter were allowed 


t.g) itst. Ohvlam r. Nur Batan (1922) 3 
L»h. 278, 69 I.O. tOOO, (’22) A.L. 


406 . 
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to inherit as a sharer, her share would be 1/2, and ,the total of the shares would Oh, VII 
then be 13/12, so that no residue would remain for the son. It is, it seems, S. 52 
to maintainsa residue for the males that the said females are precluded from 
inheriting as sharers when they co-exist with corresponding male relations. 

The principle which regulates the successions of full and consanguine sisters 
as resdduaries with daughters and son’s daughter h.l.s. is explained in the 
notes appended to ill. (r). 

Female resldaarles. — There are two more points to be noted in connection 
with female residuaries, which are stated below. 

(1) The female residuaries are four in number, of whom two are descen- 
dants of tho deceased, namely, the daughter and son’s daughter h.l.s., and the 
other two are descendants of the deceased’s father, namely, the full sister and 
consanguine sister. No other female can inherit as a residuary. 

(2) All the four females inherit as residuaries with corresponding males of 
a parallel grade. But none of these except tho son’s daughter h.l.s. can succeed 
as a residuary with a male lower in degree than herself. Thus the daughter 
cannot succeed as a residuary with the son’s sou, no( tho sister with the brother’s 
son; but tho sou’s daughter may inherit as a residuary not only with tho son’s 
son but with the sou’s son’s son or other lower son’s son: see ill. (m) and tho 
note thereto. 

Principles of succession among Sharers and Residuaries.— It will bo seen 
from the Tables of Sharers and Residuaries that certain relations entirely 
exclude others from inheritance. This proceeds upon the following principles 
laid down in the Svrapyyah in tho part Ireaded “ Of Exclusion — 

(1) “ Whoever is 'related to the deceased through any person shall not 
inherit while that person is living" (Utr. 27). Thus the father excludes brothers 
and sisters. And since uterine brothers and sisters are related to the deceased 
tnrough the mother, it must follow that they should be excluded by the mother. 

A reference, however, to the Table of Sharers will show that these relations are 
oot excluded by the mother. The reason is that the mother, when she stands 
alone, is not entitled to the whole inheritance in one and the same capacity aa 
the father would* be if he stood alone, but partly as a sharer and partly by 
“ Return ” (Sir. 27; Shanfiyyah, 49). Thus if the father bo the sole surviving 
heir he will succeed to tho whole inheritance as a residuary. But if the mother 
be tho sole heir will take 1/3 as sharer, and the remaining 2/3 by Return 
(see see. 53 below). For this reason the mother does not exclude the uterine 
brother and sister from inheriting with her. 

(2) “ The nearest of hlood must take " (Sir. 27), that is, the nearer in 
degree exclude the more remote. The exclusion of the true grandfather by the 
father, of the true grandfather by the mother, of the son’s son by the son, etc., 
rests upon this principle. These cases may also bo referred to the first principle 
set out above. 

Jt will have been seen that the daughter, though she is nearer in degree, does 
not exclude the brother’s son or his son. Thus if the surviving relations bo a 
daughter and a brother’s son, the daughter takes 1/2, and the bT^ther’s son 
takes tho residue. Tho reason is that the daughter in this case inherits as a 
sharer, and the brother’s son as a residuary, and the principle laid down above 
applies only as between relations belonging to the same class of heirs. The 
above principle may, therefore, be read thus: “ Within the hrmts of each class I 
of heirs, the nearer in degree excludes the more remote.” I 

Again, it will have been seen that tho father, though nearer in degree, does 
not exclude tho mother’s mother or her mother; nor does the mother exclude the 
father’s father or his father. The reason is that the above principle is to be 
read with further limitations, which we shall proceed to enumerate. These 
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a M limitations are nowhere stated in the Strajiyyah or in any other work of autho- < 
rity, but they appear to have been tacitly recognised in the rules governing 
succession among Sharers and Eesiduaries. u 

(3) After stating the two principles mentioned above, the Sirajiyyah 
(p. 28) goes on to say that ‘ ‘ a person excluded may, as all the learned agree, 
exclude others.” See ills, (e), (g) and (q) to sec. 50 above, and the note 
to ill. (e). 

'Thorp are five heirs that are alwayg entitled to some share of the inheri- 
tance, and they are in no case liable to exclusion. These are (1) the child, i.e., 
son or daughter, (2) father, (3) mother, (4) husband, and (5) wife (Sir. 27). 
These are the most favoured heirs, and we shall call them, for brevity’s sake, 
Primary Heirs. Next to these, there are three, namely, (1) child of a son, 
h.1.8., (2) true grandfather h.h.s. and (3) true grandmother h.h.s. These 
three are the Substitutes of the corresponding primary heirs. The husband and 
wife can have no substitute. The following two lines indicate at a glance the 
primary heirs and their substitutes: — 

Pruru.ry heirs . . Child. Father. Mother. 

SubsMutes .. Child of a son h.1,8. Tr. GP. Tr. GM. 

The right of succession of the substitutes is governed by the following 
rules: — 

(1) No substitute is entitled to succeed so long as there is the corres- 
ponding primary heir. To this there is an exception, and that is when there 
is no son, but a daughter and a son’s daughter in which case the daughter takes 
1/2, and the son’s daughter (though a substitute) takes 1/6: see Tab. of 
8h., No. 8. 

(2) The child of a son h.l.s. is always entitled to succeed, when there 
is no child. 

(3) The Tr. GF. is always entitled to succeed, when there is no father. 

(4) The mother's mother is always entitled to succeed, when there 

no mother. The father’s mother ia always entitled to succeed, if there bo 
no mother and no father. * 

(5) All relations who are excluded by primary heirs are also excluded 
by their substitutes. Thus full and consanguine sisters and uterine brothers 
and sisters are excluded by the chUd and the father. They arc also excluded 
therefore by the child of a son h.ls. and by the true ffrandf other (h). 

Besidue. — The son, being a residuary, is entitled to the residue left after 
Mitisfying the claims of sharers. At the same timn it mustj have been seen 
that a son is always entitled to some share of the inheritance. To enable the 
son to participate in the inheritance in every case, it is necessary that some 
residue must always be left when the son is one of the surviving heirs, and 
this, in fact, is always so; for the shares are so arranged and the rules of 
succession are so framed that when the son is one of the heirs, some residue 
invariably remains. And since in the absence of the father the true grand- 
father h.h.s. is entitled to some participation in the inheritance, it will be 
found that in every case where he is one of the surviving heirs some residue 
is always left. No case of “increase” can therefore take place when these 
residuaries are amongst the surviving heirs. 


<b) It may hers b« stated that thon(h, ac- 
cording to the opinion of Abu Hanifa, 
the true grandfather exclndei brother* 
and tlitere whethw full or conaan- 
gni]|^ he doea not exdnde them ac- 
cording to the view of Abu Tutul and 


Muhammad, but is put te his elec- 
tion as between certain shares {Sir. 
40-43). But the latter view is not 
generally adopted, and it is unnecee- 
MI7 to set it out here. 
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53. Betum {Radd ). — ^If there is a residue left after Ch. VII, 
satisfying the claims of Sharers, but there is no Residuary, S. 53 
the residue reverts to the Sharers in proportion to their 
shares. This right of reverter js technically called 
“ Return or Radd. 

Exception . — Neither the husband nor the wife is entitled 
to the Return so long as there is any other heir, whether he 
be a Sharer or a Distant Kinsman. But if there be no other 
heir, the residue will go to the husband or the wife, as the 
case may be by Return. 

Illustrations. 


(a) A Mahomedan dies leaving a widow as hia sole heir. The mdow >vill 
take 1/4 as sharer, and the remaining 3/4 hy Betum. The surplus) 3/4 does not 
escheat to the Crown: Mahomed Arshad v. Sajufa Bdnoo (i); Bafatun v. Biloiti 
Khanum {j ) ; Mir Isub v. Isab (k). 


(b) Husband 1/2 

Mother 1/2 (1/3 as sharer and 1/6 by Eeturn) 


Note . — The husband is not entitled to the Return, as there is another sharer, 
the mother. The surplus 1/6 will therefore go to the mother by Betum, 


(c) Husband 1/4 

Daughter 3/4 (1/2 as sharer and 1/4 by Eeturn) 

(d) Wife 1/4 

.Sister (f, or c.) .. .. 3/4 (1/2 as eharer and 1/4 by Eeturn) 

(e) Wife 1/8 

Son’s daughter .. ..7/8 (1/2 as sharer and 3/8 by Eeturn) 

(f) Mother 1/6 increased to 1/4 

Son’s daughter .. .. l/2=:3/6 „ 3/4 


4/6 1 

Note . — In this and in illustrations (g) to (k) it wiy be observed that neither 
the husband nor the wife is among the surviving heirs. The rule in such a case 
is to reduce the fractional shares to a common denominator, and to decrease the 
denominator of those shares so as to make it equal to the sum of the numerators. 
Thus in the present illustration, the original shares, when reduced to a common 
denominator, are 1/6 and 3/6. The total of the numerators is 1+3=4, and the 
ultimate shares wiU therefore be 1/4 and 3/4 respectively. 

• • 1 1/6 increased to 1/5 (each taking 1/10) 
2/3=4/6 „ V6 

6/6 1 

(h) Mother 1/6 increased to 1/5 

Daughter .. .. 1/2= 3/6 „ 3/6 

Son’s daughter .. .. 1/6 „ 1/6 

6/6 ’ 1 


(g) Father’s mother . , 
Mother’s mother .. 
2 daughters 


<1878) 8 Oal. 70a. 
(1908) 80 OsL 888. 

9 


(k) (1920) 44 Bom. 947, 88 I.O. 48. 
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(i) Fat)i«r’* mother .. 
Moiher'a mother .. 
Full sister .. 

C. sister 


(j) Full sister .. 
C. sister 
V. sister 


(k) Mother .. 
Full sister . . 
U. brother . . 


}l/6 


l/2=3/6 
.. 1/6 


increased to 1/5 
3/5 
1/5 


5/6 1 

t/2i=3/6 increased to 3/5 
. . 1/6 „ 1/5 

. . 1/6 „ 1/5 


6/6 1 

. . 1/6 increased to 1/5 

1/2=1 3/6 „ 3/5 

.. 1/6 „ 1/5 


6/6 1 

(1) ir^isband 1/4 = 4/16 

Mother 1/6 increased to 1/4 of (3/4) = 8A* 

Daughter .. .. l/2=3/2 „ 3/4 of (3/4) = 9/16 


11/12 1 

Note . — In this and in ills, (m) to (r), it will be observed that either the 
husband or the wife is one of the surviving heirs. Since neither the husband nor 
the wife is entitled to the Beturn when there are other sharers, his or her share 
will remain the same, and the shares of the others will be increased by reduc 
ing them to a common denominator, and then decreasing the denominator of the 
original fractional share so as to make it equal to the sum of the numerators, 
and multiplying the new fractional shares thus obtained by the residue after 
deducting the husband’s or wife’s share. Thus in the present illustration the 
shares of the mother and daughter, when reduced to a common denominator, are 
1/6 and 3/6 respectively. The total of the numerators is 1+3=4, and the new 
fractional shares will thus be 1/4 and 3/4 respectively. The residue after de- 
ducting the husband’s share is 3/4, and the ultimate shares of the mother and 
daughter will therefore be 1/4 of 3/4c=3/16 and 3/4 of 3/4=9/16 respectively. 


(m) Wife 1/8 t= 4/32 

Mother 1/6 increased to 1/4 of (7/8) = 7/32 

Daughter ..' .. l/2=:3/6 „ 3/4 of (7/8) =21/32 

19/24 1 

(n) Wife 1/8 = 5/40 

Mother 1/6 increased to 1/5 of (7/8) = 7/40 

2 som’ daughters.. .. 4/6 „ 4/5 of (7/8) = 28/40 

23/24 1 

(o) Husband . . . . 1/2 2/4 

U. brother 1/6 increased to 1/2 of (1/2) = 1/4 

^7. sister 1/6 „ 1/2 of (1/2) = I/4 

6/6 

(P) 1/4 =: 2/8 

V. brother 1/6 increased to 1/2 of (3/4) = 3/8 

1/6 „ 1/2 of (3/4) = 3/8 


7/12 
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Wife 

.. .. 1/4 



4/16 

Full sister . . 

. . l/2i:3/6 increased 

to 3/4 of (3/4) 


9/16 

U. siaten 

.. 1/6 „ 

1/4 of (3/4) 

= 3/16 


11/12 



1 

Wife 

.. 1/4 



1/4 

V. brother . . 

. . 1/6 increased 

to 1/3 of (3/4) 


1/4 

U. sister . . 

.. 1/6 „ 

1/3 of (3/4) 


1/4 

Mother 

.. 1/6 „ 

1/3 of (3/4) 


1/4 


0/12 



1 

Husband 

. . 1/2 




Daughter’s son 

.. 1/2 





Note. — The daughter’s son belongs to the class of distant kindred. The 
husband is not therefore entitled to the surplus by Return and the same ■will go 
to the daughter’s son as a distant kinsman. 


(t) Wife 1/4 

Brother’s daughter .. 3/4 

Note. — The brother’s daughter belongs to the class of distant kindred. The 
surplus will therefore go to her, as the wife is not entitled to the Return (1). 

Sir. 37-40. 


Besidvaries for special cause . — A residuary for special cause is a person who- 
inherits from a freed man by reason of the manumission of the latter (m). Ac- 
cording to Maliomedan law proper, if a manumitted slave dies without leaving 
any residuary heir by relation, the mannmittcr is entitled to succeed to the resi- 
due in preference to the right of the sharers to take the residue by Return {Sir. 
25-26). But residuaries for special cause have no place in Mahomedan law aa 
administered by the Courts of British India since the abolition of slavery in 1843. 

Emhand, and The rule of law as stated in the exception as regards 

the right of the hu.sband and wife to Return is different from that set out in 
the Sirajiyyah. According to the latter authority, neither the husband nor the 
wife is entitled to the Return tn any case, not even if there be no other heir, and 
the surplus goes to the Public Treasury (Sir. 37). “ But altliough that was 
the original rule, an equitable practice has prevailed in modern times of return- 
ing to the husband or to the wife in default of other sharers by blood and dis- 
tant kindred,” and this practice has been adopted by our Courts. See the cases 
cited in ill. (a) above. 

“ Beturn ” distinguished from " Increase ”. — ^Return “is the converse of In- 
crease. The case of Return takes place when the total of the shares is less than 
unity: the case of Increase, when the total is greater than unity. In the former 
case the shares undergo a rateable increase; in the latter, a rateable decrease. 

Father and true grandfather. — ^When there is only one sharer, he succeeds 
to the whole inheritance, to his legal share as sharer, and to the surplus by Return. 
When the father is the sole surviving heir, he succeeds to the whole inheritance 
as a residuary, for be cannot inherit as a sharer when there is no child or child 
of a son h.l.s. (see Table of 8h., No. 1). The same remarks apply to the case 
of the true grandfather when he is the sole surviving heir. 


(1) See Koonari r. Dalim (1884) 11 Oal. I (m) Bumiey’s Moohnnuandan Law of In> 
14. I haritanca, 1S4. 
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Ss. 54, 55 


B. — Distant Kindred, 

54. Distant Kindred (1) If there be no Sharers or 

Residuaries, the inheritance is divided amongst Distant 
Kindred. 

(2) If the only sharer be a husband or wife, and there 
be no relation belonging to the class of Residuaries, the hus- 
band or wife will take his or her full share, and the remainder 
of the estate will be divided among Distant Kindred. 

Sir. 13. It will have been seen from the preceding section that a husband 
or wife, though a sharer, dods not exciude distant kindred from inheritance when 
he or she is the sole surviving heir. See sec. 63 and ills, (s) and (t) to that 
section. 

66. Four Classes. — (l) Distant Kindred are divided 
into four classes, namely, (1) descendants of the deceased 
other than sharers and residuaries; (2) ascendants pf the 
deceased other than sharersi and residuaries; (3) descen- 
dants of fiarents other than sharers and residuaries; and (4) 
descendants of ascendants how high soever other than resi- 
duaries. The descendants of the deceased succeed in priority 
to the ascendants, the ascendants of the deceased in priority 
to the descendants of parents, and the descendants of parents 
in preference to the descendants of ascendants. 

(2) The following is a list of Distant Kindred comprised 
in each of the four classes : — 

I. Descendants of the deceased: — 

1. Daughter ’e'children and their descendants. 

2. Children of son'si daughters h.l.s. and their descendants. 

II. Ascendants of the deceased: — j 

1. False grandfathers h.h.s. 

2. False grandmothers h.h.s. 

III. Descefidants of, parents: — 

1. Full brothers’ daughters and their descendants. 

2. Con. brothers’ daughters and their descendants. 

3. Uterine brothers’ children and their descendants. 

4. Daughters of full brothers' sons h.l.s. and their descendants. 

5. Daughters ^of con. brothers’ sons h.l.s. and their descendants. 

6. Sisters’ (f., c., or ut.) children and their descendants. 

IV. Descendants of immediate grandparents (true or 

false) : — 

1. Full pat. uncles’ daughters and their descendants. 

2. Con. pat. uncles’ daughters and their descendants. 

3. Uterine pat. uncles and their children and their descendants. 
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4. Daughters of full pat. uncles' sons b.l.a. and their descendants. 

5. Daughters of con. pat. uncles* sons h.l.s. and their descendants. 

•6. Pat. aunts (f-ijC., or ut.) and their children and their descendants. ■ 

7. Mat. uncles and aunts and their children and their descendants. 

and 

descendants of remoter ancestors h. h. s. (true or 
false). 

(3) The order of precedence among Distant Kindred 
in each class and the rules by which such order is determined 
are ^ven in secs. 56 to 66. 

Sir. 44-46. The Svrapyyah docs not enumerate all relations- belonging to- 
the class of Distant Kindred, but mentions only somo of them. Hence it uas 
thought at one time that “'distant kindred” were re.drictcil to the specific 
lelations mentioned in the Strajiyyah. But this vi<.« has long since been rejected 
as erroneous, and it is now firmly cstablmhcd that all relations who are neither 
sharers nor rdsiduaries are distant kindred (n). 

Class I of Distant Kindred. 

Difference between doctrines of Imam Muhammad and Abu Yusuf. — 
When we come to Distant Kindred, we find that there are two sets of rules for 
each cla.ss, one for determining the order of succession, and the other for deter- 
mining the shares. In each class we have first to determine which of the relations 
are entitled to succeed; this is done by applying certain rules which are called 
Buies of Exclusion. After so doing, we have to assign shares to those relations, 
this is done with the help of certain other rules. 

It 18 wlicn we come to tlic class- of Distant Kindred that we find a remarkable 
difference of opinion between Abu Yusuf and Imam Muhammad, the two great 
disciples of Abu Hanifa. The doctrine of Abu Yusuf is very simple, but un- 
happily it has not been accepted by the Hanafi Sunnis in >rhdia. It is the doe- 
trine of Imam Muhammad that is followed in India, and this doctrine is much 
too complicated (o). Moreover, the doctrine of Imam Muhammad is followed by 
the author of the Sirajtyyah, and apparently by the author of the Sharifiyyah (p). 
The Fatawa Alamgtn does not express- any preference cither way (q), 
The High Court of Calcutta has also expressed its preference for the opinion of 
Imam Muhammad (r). Since the opinion of Abu Yusuf is not followed in 
India, we have confined ourselves in the following sections to the doctrine of 
Imam Muhammad, and the difference between tfie two systems is pointed out in 
the notes. It must not, however, be supposed that the two systems differ in all 
respects and at all stages. So long as the intermediate ancestors do not diffe- 
in their sexes or blood, there is no difference at all between the two systems. 
The difference comes in only in those cases where the intermediate ancestors 
are — 

({) of different sexes as where some are males and others in the same 
generation are females; or where they are 
(ti) of different blood, as where somo are of whole blood and others in 
^ the same generation are of half blood. 


( 11 ) A.b(M Strang r. Pute« BUn (1902) 29 
Cal. 788. 

(o) Macnaghten, p. 9 (foot-note) ; Baillie'a 
Moohaminndan Law of Inheritance, 
p. 92; Ramsey’s Moohununadan Law 
of Inheritance, p. 65 ; Ameer All, 


Vol. 11, (6th Ed.) p. 69. 

(p) Sir, 49-60: Shar. 96. 

(g> BaiUie, 716, 717. 

(r) Akbar AU t. Ador Bibi (1981) 58 Oal. 
866, 180 I.O. 878, (’81) A. 0. 166. 


Ch. VII, 
S. 55 
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S 55 57 Yusuf declines to take any notice of the sejc or blood of intermediate 

oS. 00-0/ ancestors or, as they are called “ roots.” According to him, regard should be 
had to t’;e sex and blood of the actual claimants, or, as they 4are called, 

” branches.” The result is that according to his doctrine, the property is to 
be divided in the same manner as is done among son’s sons and son’s daughters 
as residuarics, that is to say, per capita, each male claimant taking a share 
double that ot each female claimant. 

According to Imam Muhammad, regard should be had not only to the sex 
and blood of the actual claimants, but also of the intermediate ancestors. 

Where the intermediate ancestors differ in their sexes, the two systems differ 
as to tlie .shares to be allotted to the claimants. This difference in the shares 
manifests itself when claimants are descendants whether they, be descendants of ~ 
the deceased as in class I or of brothers and sisters as in class III, or of uncles 
and aunts as in class IV. 

Where the intermediate ancestors differ in blood, the two systems differ as 
to the order of succession. This difference in the' order of succession manifests 
itself in e’ass III when the suiviving relations happen to be the descendants 
some of full or consanguine brothers or sisters, and some of uterine brothers or 
sisteis. It cannot manifest itself in class I and class TI, for there can be no 
ilifferenco of blood among the intermediate ancestors in those classes. Nor can 
it manifest itself in class IV, where the claimants are the descendants of uncles 
and aunts. 

Before wo proceed further, we may observe that among Besidmries there 
cannot be any difference of blood or sex among intermediate ancestors as may 
hapiien among Distant Kindred. 

56. Rules of exclusion — ^The first class of Distant 
Kiiidrod comprises such of the descendants of the deceased 
as are neither Sharers nor Eesiduaries. The order of succes- 
sion in this class is to be determined by applying the following 
two rules in order [iS'iir. 47] ; — 

Rule (1). — The nearer in degree excludes the more 
remote. 

,Str. 7. Thus a daughter’s son or a daughter’s daughter is prefeirod to a 
son’s daughter’s daughter. The daughter’s son and the daughter’s daughter are 
the nearest distant kindred, and they exclude all other distant kindred. 

Rule (2). — Among claimants in the same degree of rela- 
tionship, the children of Sharers and Eesiduaries are 
preferred to those of Distant Kindred. 

Sir. 47. Thus a son's daughter’s son, being a child of a sharer (son’s 

daughter) succeeds in preference to a daughter’s daughter’s son, who is the 

child of a distant kinswoman (daughter ’si daughter). 

57. Order of succession. — The rules set forth in section 

56 lead to the following order of succession among Distant 

Kindred of the first class : — 

(1) Daughters’ children. 

(2) Sons’ daughters’ ehildreii. 

(3) Daughters’ grandchildren. 

(4) Sons' sons' daughters’ children. 
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' (5) Daughters’ great- grandchiiaren aftd sons’ daughters’ grandchildren. Qb. VII, 

(6) Other descendants of the deceased in like order. gg, 57, 58 

of the above groups each in turn must be exhausted 
before any member of the next group can succeed. 

Note that No. (1) belongs to the Second generation, Nos. (2) and (3). to 
the third generation, and Nos. (4) and (5) to the fourth generation. No. (2) 
excludes No. (3) by reason of see. 66, rule (2). For the same reason No. (4) 
excludes No. (5) . 

58. Allotment of Shares. — Af ter ascertaining which of 
the descendants of the deceased are entitled to succeed, 
the next step is to distribute the estate among them. The 
distribution in this class is governed by the follomng rules 

Rule (1) — If the intermediate ancestors do not differ in 
their sexes, the estate is to be divided among the claimants 
per capita according to the rule of the double share to the 
male 47]. 

Illnstrations. 

(o) Daughter 's son . . . 2/3 

Daughter’s daughter .. 1/3 

(6) Daughter’s son’s eon .. 2/3 

Daughter’s son’s daugther. 1/3 

(0) 2 sons of daughter A . . 4/5 (each taking 2/5)‘ 

1 daughter of daughter B. 1/6 

Note . — ^To divide th* estate per stirpes is to assign 1/2 to tho two sons, and 
1/2 to tho daughter, that being the portion of their, respoctivo parents, A and B. 

(1) 2 sons of a daughter’s 

daughter A .. . . 4/6 (each 2/6 or 1/3) 

2 daughters of a daughter’s 

daughter B . . . . 2/6 (each 1/6) 

Note . — To divide the estate per stirpes is to assign 1/2 to the two sons, and 
1/2 to the two daughters. 

Doctrine of Abu Yusuf . — The distribution will be the same according also 
to Abu Yusuf. In each of the above cases it will be seen that the sexes of the 
intermediate ancestors are the same. But if the claimants be a daughter’s 
daugter’s son and a daughter’s son's daughter, the case is one in which the in- 
termediate ancestors differ in their sexes. In such a case also, according to 
Abu Yusuf, the rule to be followed is Rule (I), so that the former, being a 
male, will take 2/3 and the latter, being a female, will take 1/3; the reason 
being that according to Abu Yusuf regard is 'to be had solely to the sexes of 
the claimants (see ” Difference between doctrines of Imam Muhammad and 
Abu Usuf, ” p. 66). According to Imam Muhammad, regard should be had 
also to the sexes of the intermediate ancestors, and the distribution is to be made 
according to Rule (2) below, which, it will be seen, is a distribution per stirpes, 
though not entirely such as in the Shia law. 

Rule (2) — If the intermediate ancestors differ in their 
sexes, the estate is to he distributed according to the following 
rules [Sir. 48-50J : — 

(a) The simplest case is where there aYe only two clamiT 
ants, ihe one claiming through one line of ancestors, and 
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S. 68 the other claiming through another line. In such a case, the 
rule is to stop at the first line of descent in which the sexes 
of the intermediate ancestors differ, and to assign to the male 
ancestor a portion double that of the female ancestor. The 
share of the male ancestor will descend to the claimant who 
claims through him, and the share of the female ancestor will 
descend to the claimant who claims through her, irrespective 
of the sexes of the claimants. 

Illustration. 

A Mahomedan dies leaving a daughter’s son’s daughter and a daughter’s 
daughter’s son, as shown in the following table: — 

Propositus. 



1st Imt daughter daughter 

2fid line son daughter 

Zrd line daughter sen 

In this case, the ancestors first differ in their sexes in the second line of descent, 
and it is at this point that the rule of a double portion to the male is to be 
applied. This is done bj assigning 2/3 to the daughter’s son and 1/3 to the 
daughter’s daughter. The 2/3 of the daughter’s son will go to his daughter, 
and the 1/3 of the daughter’s daughter will go to her son. Thus wo have 
daughter’s son’s daughter 2/3 

daughter’s daughter’s son .. 1/3 

According to Abu Yusuf, the shares will be 1/3 and 2/3 respectively. 

Note , — Where the deceased leaves descendants in the fourth or remoter 
generation the rule of the double share to the male is to be applied in every 
successive hne in which the intermediate ancestors differ in their sexes. See 
ill. (b) to sub-rule (c) below. 

(b) The next case is where there are three or more claim- 
ants, each claiming through a , different line of ancestors. 
Here again, the rule is to stop at the first line in which the 
sexes of the intermediate ancestors differ, and to assign to 
each male ancestor a portion double that of each female 
ancestor. But in this case the individual share of each 
ancestor does not descend to his or her descendants as in the 
preceding case, but the collective share of all the male ances- 
tors is to be divided among all the descendants claiming 
through them, and the collective share of all the female ances- 
tors is to be divided among their descendants, according to 
the rule, as between claimants in the same group, of a double 
portion to the male. 

Illustrations. 

(a) A Mahomedan, dies leaving a daughter’s son’s daughter, a daughter’s 
daughter’s son, and a daughter’s daughter’s daughter, as shown in the following 
table:— 
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daughter 


' lughter 


Tr(ypot},tus. 



I 

daughter 

daughter 


Ch. VI 

S. 58 


daughter 

daughttr 


In this case, the ancestors differ In their sex in the second line of descent. 
In that line we have one male and two females. The rule of the double share 
to the male is to bo applied, first, in this line of descent, so that we have 
daughter’s son .. .. 1/2 

daughter s daughter . . 1/4 1 ^2, (collective share of female ancestors) . 

daughter 's daughter . . 1/4 I 

The daughter’s sen stands alone, and therefore his share descends to his 
daughter. The two female ancestors, namely, the daughters’ daughters, form 
a gi'oup, and their collective share is 1/2, which will be divided between their 
descendants, that is, the daughter’s daughter’s son and daughter’s daughter’s 
daughter, in the proportion again of two fo one, the former taking 2/3 X 1/2= 1/2, 
and the latter 1/3 X 1/2= 1/6. Thus we have 

daughter’s son’s daughter .. l/a=3/6 

daughter’s daughter’s son .. l/3'=2/6 

daughter’s daughter’s daughter .. l/6i=l/6 

According to Abu Yusuf, the shares will be 1/4, 1/2 and 1/4 respectively, 

(b) A Mahomedan dies leaving a daughter’s daughter’s son, a daughter’s 
eon’s son and a daughter’s son’s daughter, as shown in the following table: — 

, Propositus. 

I 


daughter 

I 

daughter 


(Jau|hter 


I , 1 

son daughter 


[In the preceding illustration we had one male and two females in the first 
line in which the sexes differed. In the present case, we have one female and 
two males in that line.] 

First ascertain what is the line of descent in which the sexes first differ. 
That line is the second line of descent. 

• Next, assume the relations in that line to be so many children of the deceased 
and determine their shares upon that footing. The shares therefore will be, 
daughter’s daughter 1/5, and each daughter’s son 2/5, the collective share of the 
two daughters’ sons being 4/5. Assign the 1/5 of daughter’s daughter to 
her son. 

Lastly, divide the 4/5 of the two male ancestors between their descendants 
as if they were children of one ancestor, assigning a double portion to the male 
descendant. Thus, the daughter's son’s son takes 2/3X4/5=8/15, and the 
daughter’s son’s daughter 1/3X4/5=4/16. Thus we have 
daughter’s daughter’s son .. 1/6=3/15 
daughter’s son’s son 8/15 

daughter’s son’s daughter .. 4/15 

10 
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According to Abu Yusuf, the shares will be 2/5, 2/5, and 1/5 respectively, 
(c) A Maiiomedan dies leaving a daughter's son’s son, a daughter's son’s 
daughter, a daughter's daughter’s son, and a daughter’s daughters daughter, 
as shown in the following table: — 

Propositus. 

( 


ddUfitter 

1 

i 

ila> ghiirr 

i 

daughter 

on 

on 

ilaughicr 

daughter 

1 

1 

daftkht^r 

L 

daughter 


Here the ancestors first differ in their sexes in the second line, and in that 
line we have two males and two females. The collective share of the two males 
IS 4/6, and that of the two females is 2/6. The 4/6 of the daughters’ sons will 
be divided between the daughter’s son’s son and the daughter’s son’s daughter, 
the former taking 2/.SXV6=8/18, and the latter 1/3X4/6=4/18. The 2/6 
of the daughter’s daughters will be divided between the daughter’s daughter’s 
son and the daughter’s daughter’s daughter, the former taking 2/3X2/(>=4/18, 
and the latter 1/3X2/6=2/18. Thus wo have 


daughter’s son’s son .. .. .. 8/18 

daughter’s son’s daughter .. .. .. 4/18 

daughter’s daughter’s son 4/18 

daughter’s daughter’s daughter .. .. 2/18 


According to Abu Yusuf the shares will be 2/6, 1/6, 2/6 and 1/6 respectively. 

Note . — When a person dies leaving descendants in the fourth or remoter 
generation “ the course indicated in the [above rule] as to the first line in 
which the sexes differ is to bo followed equally in any lower line ; but the descen- 
dants of any individual or group, once separated must be kept separate through- 
out, in other words they must not be united in a group -with those of any other 
individual or group ” (a). See ill. (b) to sub rule (c). 

(c) The last case is when there arc two or more claimants 
olaiming* throufifli the same intermediate ancestor. In such 
a case, there is this further rule to be applied, namely, to count 
for each such ancestor, if male, as many males as there are 
claimants claiming through him, and, if female, as many 
females as there are claimants claiming through her, 
irrespective of the sexes of the claimants. 

Illustrations. 

(a) A Mahomedan dies leaving 5 great grandchildren as shown in the 
following diagram : — 


Propositus. 

I 



daughter dauj^hter 

son dan|;hter 


2 sons son 2 Hauphters 


(«) Rnmta^’B Mookummudan Law of Ishoritanee,. pp. 68-99. 
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Here the ancestors first differ in their sex in the second line, and in that 
line we hiwe one male and one female. The daughter’s son will count as two 
males by reason of his having two descendants among the claimants, and the 
daughter’s daughter will count as three females by reason of her haiing three 
descendants. Thus we have 


daughter’s son 4/7 

daughter’s daughter 3/7 


The 4/7 of the daughter’s son will go to his two sons. The 3/7 of the 
daughter’s daughter will go to her descendants, the son taking 2/4X3/7:=6/28 
and each daughter taking 1/4X3/7=3/28. Thus we have 

daughter’s son’s sons .. .. 4/7=16/28 (each 8/28) 

daughter’s daughter’s son .. .. 6/28 

daughter’s daughter’s daughters .. 6/28 (each 3/28) 

According to Abu Yusuf, the shares will bo as follows: — 
each daughter’s son’s son .. .. 2/8 

daughter’s daughter’s son , .. 2/8 

each daughter’s daughter’s daughter .. 1/8 

Note . — When the deceased leaves descendants in the fourth or remoter 
generation, the process indicated in the above rule is to bo applied as often as 
there may be occasion to group the sexes. See the next illustration. 

(b) Note . — ^The following case taken from the Sirajiyyah illustrates the 
combined operation of sub-rules (a), (b) and (c), when the claimants belong to 
the fourth generation. See notes at the end of sub-rule (a) and sub-rule (b), 
and the note at the end of ill. (a) above. 

A Mahomedan dies leaving 5 descendants in the fourth generation as shown 
in the following diagram [Sir. 49]: — 


daughter daughter 

son (SI) daughter (Ul) 

1 I 

daughter daughter (D3) 

I I 

2 daughters (D4. D5) 2 sons (S3, S4) 


daughter 
daughtir (D2) 



daughter (DC) 


Here the sexes first differ in the second line. SI having two descendants 
among the claimants will count as two males or four females. D1 having two 
such descendants will count as two females. D2 having one such descendant 
only will count as one female. The estate will therefore be divided into 7 parts 
as follows: — ’ 


•SI = 4/7; 

y’“j|^|3/7 (collective share of female ancestors). 

SI being by himself, his share 4/7 will pass to his two descendants D4 and 
D5 in equal moieties, each taking 2/7. 

The collective share 3/7 of D1 and D2 will descend to their vmmediate 
descendants D3 and S2; and here D3 having two descendants among the clai- 
mants will count as two females, and S2 having one such descendant only will 
count as one male, or two females. Hence the collective share 3/7 will be divided 
into 4 parts as follows: — 


Ch. VII, 
S. 58 


D3=2/4X3/7=3/14; 

82=2/4X3/7=3/14. 
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Ss. 68, 59 1^3 will pass to her two descendants S3 and S4, each taking 

3/28. <The shaiO of S2 will pass to his descendants D6. The ultimate shares 
will therefore be — * 

D4=2/7; D5-2/7; 83=3/28; 84=3/28; D6=3/14, 

' According to Abu Yusuf, the shares will be as follows: — 

D4=l/7; D5=l/7; 83=2/7; 84=2/7; and D6=l/7, 

Clafis II of Distant Kindred. 

59. Order of succession. — (1) If there be no distant kind- 
red of the first class, the whole estate will devolve upon the 
ihother’s father as being the nearest relation among Distant 
Kindred of the second class [see rule (1) belowl. 

(2) If ttiere bo no mother’s father the estate tvill devolve 
upon sucli of the false ancestors in the third degree as are 
connected with the deceased through sharers, namely, the 
father’s mother’s father and the mother’s mother’s father, 
and of these two, the former, as belonging to tlie paternal 
side, will take 2/3, and the latter, as belonging to the maternal 
side, will take 143 [see rules (2) and (3) below]. 

Note that the father’s mother and the mother’s mother are sharers. 

(2) If there be none of these, the estate will devolve 
upon the remaining false ancestors in the third degree, 
namely, the mother’s father’s father and the mother’s father’s 
mother. And as these two belong to the same (maternal) 
side, and as the sexes also of the intermediate ancestojrs are 
the same, the former, being a male, will take 2/3, and the 
latter, being a female, -will take 1/3 according to sec. 58, 
rule (1) [Sir. 51-52]. 

Noto that the two ancestors mentioned in sub-sec. (3) are both related to 
tlie deceased through a distant kinsman, namely, mother’s father. 

Rules of succession. — Succession among Distant Kindred of the second class 
is governed by the following rules: — 

Bvle (1). — 'The nearer in degree excludes the more remote. 

^ Buie (2). — Among claimants in the same degree, those connected with the 
deceased through sharers are preferred to those connected through distant 
kindred. 

Buie (3). — If there are claimants on the paternal side as well as claimants 
on the maternal side, assign 2/3 to the paternal side, and 1/3 to the 
maternal side. Then divide the portion assigned to the paternal side 
among the ancestors of the father, and the portion assigned to the maternal 
side among the ancestors of the mother, in each case according to the 
rules contained in sec. 68. 

Doctrine of Abu Yusuf.— It is not clear whether when the sexes of the 
intermediate ancestors differ, there is the same difference of opinion between the 
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two disciples as there is in class I. Anyhow, no such difference can arise until 'QJj, VII, 
ancestors ijj the fourth degree are reached. gg 59-61 

Class 111 of Distant Kindred. 

60. Rules of exclusion. — If there be no Distant Kind- 
red of the first or second class, the estate devolves upon 
Distant Kindred of the third class. This class comprises 
such of the descendants of brothers and sisters as are neither 
Sharers nor Eesiduaries. The order of succession in this 
class is to be determined by applying the following three 
rules in order [Sir. 52-54] : — 

Rule (1). — The nearer in degree excludes the more 
remote. 

Thus the children of brothers and sisters exclude the grandchildren of 
brothers and sisters. A sister ’s son exclude.® a brother’s son’s daughter (t). 

Rule (2). — Among claimants in the same degree of rela- 
tionship, the children of Eesiduaries are preferred to those 
of Distant Kindred. 

Thus a full brother’s son’s daughter, being the child of a Residuary (full 
brother’s son), is preferred .to a full sister’s daughter’s son who is the child 
of a distant kinswoman (full sister’s daughter). For the same reason, a consan- 
guine brother’s son’s daughter is preferred to a full sister’s daughter’s son, 
though the former is of half blood and the latter of whole blood. 

Rule (3). — Among claimants in the same degree of 
relationship, and not excluded by reason of Eule (2) above, 
the descendants of full brothers exclude those of consanguine 
brothers and sisters. 

But the descendants of full sisters do not exclude the 
descendants of consanguine brothers or sisters, and the 
latter take the residue, if there be any, after allotting shares 
to the descendants of full sisters and of uterine brothers 
and sisters. 

The descendants of uterine brothers and sisters are not 
excluded by descendants either of full or consanguine 
brothers or sisters, but they inherit with them. 

Note particularly that the test of bloo^J laid down in Rule (3) is not to be 
applied until after you have applied the test laid down in Rule (2). Among 
descendants of uncles and aunts these tests are to be applied in the reverse 
order: See notes to sec. 63 under the head " Rules of succession among 
descendants ” [rules (3) and (4)]. 

61. Order of succession.— The above rules lead to the 
following order of succession among Distant Kindred of the 
third class : — 


(() Aeha Walavat r. Ut. U»hbub (’42) A. Puh. 88. 
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(1) Full brother's daughters, full sisters’ children and children of uterine 

brothers and sisters, , 

(2) Full sisters’ children, children of uterine brothers and sisters, consan- 
guine brothers’ daughters and consanguine sisters’ children, the 
consanguine group taking the residue (if any). 

(3) Consanguine brothers’ daughters, consanguine sisters’ children, and 
children of uterine brothers and sisters. 

(4) Full brothers' sons’ daughters (children of Residuaries). 

(5) Consanguine brothers’ sons’ daughters (children of Residuaries). 

(6) Full brothers’ daughters’ children, full sisters’ grandchildren, and 
grandchildren of uterine brothers and sisters. 

(7) Full sisters’ grandchildren, grandchildren of uterine brothers and 
sisters, consanguine brothers’ daughters’ children and consanguine 
sisters’ grandchildren, the eonsanguine group taking the residue 
(it any). 

(8) Consang'iitio brothers’ daughters’ children, consanguine sisters' 
grandcliildren, and grandchildren of uterine brothers and sisters. 

(9) Remoter descendants of brothers and sisters in like order. 

Of the above groups each in turn must be exhausted 
before any member of the next group can succeed. 

Among the descendants mentioned above. Nos. (1) to (3) are nephews and 
nieces, and Nos. (4) to (8) are grandnephews and grandnieces. Note parti- 
cularly that a full brother’s son and a consanguine brother’s son are Residuaries; 
hence it is that they do not find any place in the above list. 

Doctrine of Abu Yusuf. — According to Abu Yusuf also, there are three 
rules of exclusion, of which the first two arc the same as those laid down in the 
preceding section. The third rule of Abu Yusuf, which also is to be applied 
after applying the first two rules, is that descendants of full brothers and sisters 
exclude tliose of consanguine brothers and sisters, and the descendants of consan- 
guine brothers and sisters exclude the descendants of uterine brothers and sisters. 
This difference arises from the fact that Abu Yusuf would have regard to the 
“ blood ” of the claimants while Imam Muhammad looks to the " blood ” of 
the Roots. The result is that the order of succession according to Abu Yusuf 
is different from that according to Imam Muhammad. 

62. Allotment of shares. — After ascertaining which of 
the descendants of brothers and sisters are entitled to succeed, 
the next stop is to distribute the estate among them, and this 
is to be done by applying the following rules in order 
[Sir. 53-54] 

Buie (1). — First, divide the estate among the Boots, that 
is to say, among the brothers and sisters (as if they were 
living) and in so doing treat each brother who has two or 
more claimants descended from him as so many brothers, 
and each sister who has two or more claimants descended 
from her as so many sisters. If there is a residue left after 
assigning their shares to the Boots, hut there are no Resi- 
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duaries among the [that is, neither a full nor consan- Ch. VII, 

guine brother], apply the doctrine of Eeturn as described in S. 62 
section 53. The hypothetical claimants being brothers and 
sisters, no case of Increase is possible at all [s. 51]. 

The relations constituting Distant Kindred of the third class are descen- 
dants of brothers and sisters, full, consanguine and uterine. The brothers and 
sisters are therefore the Boots. Of these, uterine brothers and sisters always 
inherit as sharers, one taking 1/6, and two or more 1/3. Pull and consanguine 
brothers always inherit as residuaries. Full sisters inherit as sharers, if. there 
are no full brothers, one taking 1/2, and two or more 2/3; but if there are full 
brothers, full sisters inherit as residuaries with them. The same remarks apply 
to consanguine^ sisters. See Tab. of Sh., Noe. 9 to 12; Tab. of Res , Nos. 5-7. 

If the claimants be a uterine brother and a full brother, the former takes 
1/6, and the latter the residue 5/6. But if the claimants be two or more descen- 
dants of a uterine brother, and two or more descendants of a full brother, the 
hypothetical share of the uterine brother will be 1/3, that being the share of 
two or more uterine brothers, and tho hypothetical share of the full brother will 
be the residue 2/3. 

If the claimants be a uterine sister and a full sister, the former will take 
1/6, and the latter 1/2, and the residue 1/3 will go to them by Return, the former 
taking 1/4 and the latter 3/4. But if the claimants be 5 descendants of a 
uterine sister, and 9 descendants of a full sister, the hypothetical share of the 
uterine sister will be 1/3, that being the share of two or more uterine sisters, 
and that of the full sister will bo 2/3, that being the share of two or more full 
sisters [see ill. (b) to Rule (3) below]. 

If tho claimants be a full brother and a full sister, they will inherit as 
Residuaries, the former taking 2/3, and the latter 1/3. But if the claimants 
be 3 descendants of a full brother, and 4 descendants of a full sister, the full 
brother will count as three males, that is, 6 females and tho full sister will count 
as 4 females. The property will then bh divided into 10 parts, the hypothetical 
share of the full brother being 6/10, and that of tho full sister 4/10 [compare 
ill. (a) to Rule (3) below]. The position of a consanguine brother and a 
consanguine sister is similar to that of a full brother and a full sister [compare 
ill. (o) to Rule (3) below]. 

As to the application of the doctrine of Return to the Boots, boo ill. (d) to 
rule (3) below. 

Rule (2). — After determining the hypothetical shares of 
the Roots, the next step is to assign its share to the uterine 
group. If there be only one claimant in that group, assign 
1/6 to him, that being the hypothetical share of his parent.' 

But if there he two or more claimants in that group, whether 
descended from a single uterine brother, or a single uterine 
sister, or two or more uterine brothers or sisters, assign 1/3 
to them, that being the hypothetical share of their parent or 
parents, and divide it equally among them without distinc- 
tioi^ of sex. 

Rule (3).— Lastly, divide the hypothetical shares of the 
full and consanguine brothers and sisters among their res- 
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pective descendants as among Distant Kindred of the first 
class [see s. 58] . ^ 

Boobrvne of Abu Yusuf . — According to Abu Yusuf, the estate is to be 
divided among the claimants per capita according to the rule of the double share 
to the male. 


Illttstmtions. 

(a) A Sunni Mahomedan dies leaving a daughter of a full brother, a son 
and a daughter of a full sister, a daughter of a consanguine brother, a son and 
a daughter of a consanguine sister, a daughter of a uterine brother, and a son 
and a daughter of a uterine sister, as shown in the following diagram: — 
Common ancestors. 


I I I I I I 

F.B. F.S. C.B. C.S. U.B. U.S. 



>1 I I I I I I I 

D (1/3) .S (2/9) IJ (1/9) D (0) S (0) D (0) D (1/9) S (1/9) D (1/9) 
The children of the consanguine brother and sister arc excluded from 
inheritance as there is a full brother’s daughter [see s. 60, rule (3)]. The 
estate has therefore to be divided among the children of the full and uterine 
brothers and sisters. 


As there are three claimants in the uterine group, the collective share of the 
uterine brother and sister is 1/3, and this will be divided among their three 
descendants e<]ually without distinction of sex, each taking 1/9. 

This loaves a residue of 2/3, and this is to be divided in the first instance 
between the full brother and the full sister as Rosiduaries, according to the 
number of claimants descended from each of them. The full brother, having 
only one descendant, counts as one male or two females. The full sister, having 
two descendants, counts as two females. The residue will therefore be divided 
into tour parts, the full brother taking 2/4X2/3=l/3, and the full sister also 
2/4X2/3c=l/3, 

The full brother’s share 1/3 will go to his descendant. The full sister’s 
share 1/3 will be divided between her two children according to the rule of the 
double share to the male as in class I of Distant Kindred, the son taking 
2/3Xl/3.=2/9, and the daughter taking l/3Xl/3Erl/9. 


Note . — On failure of children of full brother and sister, the residue will be 
divided in like manner among the children of consanguine brother and sister. 

(According to Abu Tusuf, the whole estate will be divided among the 
children of the full brotlier and siErter according to the rule of the double share 
to the male, so that the full brother’s daughter will take 1/4, the full sister’s 
‘son 1/2, and her daughter 1/4. On failure of children of the full brother and 
sister, the estate will be divided in like manner among the children of consan- 
guine brother and sister. And on failure of them, it will bo distributed in like 
manner among the children of the aterme brother and sister). 

(b) A Sunni Mahomedan dies leaving five children of a uterine sister, 
and three children of a full sister, as shown in the following diagram: — 

U S. (1/3) F.S. (2/3) 

I 1 


I I I 


S 1) D 


S(4/15) S(4/l5) D(2/15) 
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As ttere are five claimants in the uterine group, the share of the uterine 
sister is 1/3, and this will be divided among her five children equally without 
distinction of sex, each taking l/5Xl/3c!rl/15. 

The full sister, having three descendants, will cou.it as three sisters, and 
she will take 2/3, that being the share of two or more full sisters [see Tab. of 
Sh., No. 11]. This will then be divided among her three cliildren according to 
the rule of the double share to the male as among Distant Kindred of the first 
class, so that each son will take 2/5X2/3i;z4/15, and the daughter will take 
l/5X2/fc2/15. 

[According to Abu Yusuf, the whole estate will be divided among the 
children of the full sister aceor^ng to the rule of the double share to the male, 
so that each son will take 2/5, and the daughter will take 1/5]. 

(c) A Sunni Mahoniedan dies leaving a uteiino brother’s daughter, a 
uterine sister’s son, a full sister’s son, and a consauguino brother’s daughter, 
us shown in the following diagram: — 


I I I I 

D(l/6) .S()/6) S(l/2) 0(1/6) 

Hero tlieio is no descendant of a full brother; therefore the consanguine 
brother’s tlaughter is not excluded from inheritance, and she will take what 
remains after the estate is divided among the other claimants. 

As thoie iire two descendants in the uterine group, the collective shaio of 
the uterine brother and sister is 1/3, .ind thiy will be divided ecpially between 
their children without distinction of sex, each taking 1/6. 

The full sister, having only one descendant, counts as one full sister, and 
her shaie tlierefore is 1/2. This will descend to her .son. 


This leaves a residue of 1/6 which will go to the consanguine brother as a 
Uesiduary. This will descend to his daughter. 

[According to Abu Yusuf, the whole estate will go to the fuH sister’s son.] 
(cc) A Sunni Mahoraedan dies leaving 2 widows, 4 children of a full sistei, 
and two daughters of a consanguine brother. The High Court of Calcutta held 
that the shares should be determined according to the system of Imam Muhammad 
Following that system, they held that the widows were entitled to 1/4, the full 
sister’s children were entitled to 2/3, and that tho residue, that is, 1/12, belonged 
to tho consanguine brother’s daughters (u). 

(d) A Sunni Mahomedan dies leaving a uterine sister’s daughter, and a son 
and a daughter of a consangpiinc sister, as shown in the following diagram; — 


S (f/l5) D (4/15) 

The uterine sister has only one descendant: her share therefore is 1/6. The 
consanguine sister, having two descendants, counts as two consanguine sisters, 
and her share therefore is 2/3 [Tab. of 8h., No. 12]. This leaves tho residue 
1/6, and since there is no Eesiduary among the Soots, the residue will go to the 
uterine sister and consanguine sister by Return. The hypothetical shares will 
therefore be — 

uterine sister l/6c:l/6 increased to 1/5 

consanguine sister . . 2/3c=4/6 „ „ 4/5 

(u) Ahbar Mi r. Adar BiH (1981) 68 Cal. 866, 130 I.O. 873, (’31) A.O. 153. 

II 


u's. 

I 

D (3/15) 
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j The uterine sister’s share 1/5 will pass to her daughter. 

The consanguine sister’s share 4/5 will be divided between h^ son and 
daughter, the son taking 2/3X4/5zz8/15, and the daughter 1/3X4/5=4/15. 

[According to Abu Yusuf, the whole estate will go to the children of the 
consanguine sister, the son taking 2/3, and the daughter 1/3]. 

(e) A Sunni Mahomedan dies leaving four grandnephews, 81, 82, S3, and 
84, and 3 grandnieces, Dl, D2, and D3, as shown in the following diagram: — 



Dl SI S2 D2 S3 D3 S4 


As there are two claimants in the ntciine group, the collective share of tlio 
uteiine brother and sister is 1/3, and this will pass to Dl and 81, each taking 1/G. 

This leaves a residue 2/3, and this is to be divided in the first instance 
between the consanguine brother and sister as Besiduaries according to the 
number of claimants descended from each of them. 

The consanguine brother, having two claimants descended from him, counts 
as two males or four females. The consanguine sister, having three claimants 
descended from her, counts as 3 females. The residue will therefore be divided 
into seven parts, the consanguine brother taking 4/7X2/3=8/21, and the con- 
sanguine sister taking 3/7X2/3=6/21, 

The consanguine brother’s share 8/21 will be divided between his two de- 
scendants 82 and D2, 82 being a nmie taking 2/3X8/21=16/63, and D2 being 
a female taking 1/3X8/21=8/63. 

Tlie consanguine sister’s share 6/21 is to be divided in the first instance 
between her son and her daughter. The son, having two claimants descended 
from him, counts as two males or four females. The daughter, having only one 
claimant descended from her, counts as one female. The son will therefore take 
4/5X6/21=8/35, and the daughter will take 1/5X6/21=2/35. 

The son’s share 8/35 will be divided between his two children S3 and D3 
according to the rule of the double share to the male, S3 taking 2/3X8/35= 
16/106, and D3 taking 1/3X8/35=8/105. 

The daughter’s share 2/35 will pass to her son 84. 

The shares will therefore be — 

'd 1=1/6; 81=1/6; 82=16/63 ; D2=8/63 ; 83=16/105; D3=8/105; and 84 
=2/35. The tot.ol of these shares is unity. 

[According to Abu Yusuf, the whole property will be divided among the 
consanguine groups to the entire exclusion of the uterines, so that 82, 83, and 84 
will each take 2/8 or 1/4, and D2 and D3 will each take 1/8]. 

Class IV of Distant Kindred. 

63. Order of succession. — (j) If there are no Distant 
Kindred of the first, second, or third class, the estate will 
devolve upon Distant Kindred of the fourth class in the order 
given below [Sir. 56-58] ; — 
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(1) Paternal and maternal uncles and aunts of the de- Oh. VII^ 
ceased, lother than his full and consanguine paternal uncles 

who are Residuaries. 

(2) The descendants h.l.s. of all the paternal and 
maternal uncles and aunts of the deceased, other than sons 
h.l.s. of his full and consanguine paternal uncles (they being 
Residuaries), the nearer excluding the more remote. 

(3) Paternal and maternal uncles and aunts of the 
parents, other than the full and consanguine paternal uncles 
of the father who are Residuaries. 

(4) The descendants h.l.s. of all the paternal and ma- 
ternal uncles and aunts of the parents, other than sons h.l.s. 
of the full and consanguine paternal uncles of the father 
tlioy being Residuarii s), the nearer excludihg tlie in()r(‘ 
remote. 

(5) Paternal and maternal uncles and aunts of the 
grandparents, other than llu* full and consanguine pat(n‘nal 
uncles of the father’s father who are Residuaries. 

(6) The descLUidauts h.l.s. of all the paternal and ma- 
ternal uncles and aunts of the grandparents, other than sons 
h.l.s. of the full and consanguine paternal uncles of tlie 
father’s father (they being Residuaries), the nearer exclud- 
ing the more remote . 

(7) Remoter uncles and aunts and their descendants in 
like manner and order. 

{2) Of the above groups each in turn must be exhaust 
ed before any member of the next group can succeed. 

Voctnne of Alu Yusuf . — The only difference between the two disciples as 
regards succession of the Distant Kindred of the fourth class is as to the 
allotment of shares among the descendants See sec. 65 below. 

64. Uncles and aunts — To distribute the estate among 
the uncles and aunts of the deceased, proceed as follows ; — 

(1) First, assign 2/3 to the paternal side, that is, to 
paternal uncles and aunts, even if there be only one such, and 
1/3 to the maternal side, that is, to maternal uncles and aunts, 
even if there be only one such. 

(2) Next, divide the portion assigned to the paternal 
side, that is, 2/3 of the estate, among 

(a) full paternal aunts in equal shares; failing them, 
among 
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(b) consanguine paternal aunts in equal shares; and, 

failing them, among f 

(c) uterine paternal uncles and aunts, according to 
the rule of the double share to the male. 

(3) Lastly, diAude the portion assigned to the maternal 
side, that is, 1/3 of the estate, among 

(a) full maternal uncles and aunts; failing them 
among 

(b) consanguine maternal undos and aunts; and, 
failing them, among 

(c) uterine maternal uncles and aunts, according to 
the rule, in each case, of the double share to the 
n^ale. 

(4) Tf there he no uncle or aunt on the paternal side, 
the maternal side will take the whole. Similarly, if there be 
no uncle or aunt on (he maternal side, the paternal side will 
take tlie whole. 


Note that tio i-lamumt on the ji.atornal .side oMludcs <iny < liiiiiiant on tlio 
inritiTiiMl .snlc, and no clainiaiit on tlio inatocinil j.jdc excludes ,inv daiintint on 
the jiMteiniil .side. 

N'ote pintn iilaily timt lull p.itenial iineles and consanguine p.itovnal uncles 
.lie A’csidiaon.'. [loiico we are not cninvined with them here. 

Docliinr of Ahu Yiif-uf. — There is no diffeiencc lietween the two diM iph's as 
icy.iids I III .sMciesMoM of uncles and aunts. 

Illustrations. 


(a) 2/s\ paternal aunt 
' ' ' t Cons, paternal aunt 

rFuU materrwl uncle 
1/3 J Full maternal aunt 
\ Coiw. maternal uncle 


. p.oj Cons, paternal aunt 
W paternal unde 


1/3 Full maternal aunt 
. . 2/3 ( paternal uncle 

t paternal aunt 


2/3=6/9 

.. (excluded by / mW 
paternal aunt) 

2/3Xl/3=2/9 

l/3Xl/3=l/9 

. (excluded by full 
maternal uncle 
and aunt) 

. . 2/3 

(excluded by cona. 

paternal aunt) 

. . 1/3 

2/3X2/3cz4/9 
1/3X2/3=2/9 
2/3X1/3=2/9 
l/3Xl/3=l/9 


j .„ I Full maternal uncle 
' \ Full maternal aunt 


Note.— 'nio result would be the same if the deceased left a uterme maternal 
uncle and aunt instead of a full maternal uncle and aunt. 
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(d) 2/3 Ut. paternal aunt .. .. 2/3=6/9 

• , ( Cons, maternal unde . . 2/3Xl/3=2/9 

' \ Cons, maternal aunt . . l/3Xl/3‘=l/9 

Fules of succession. — The present section is based upon the followiii}; iiiles - 

(1) If there are claimants on the pateinal side, togetliei uitli clainmiits 
on the iTiateinal side, the foinici ivill take collectnely 2/3, .iiid the 
latter 1/3, and each side will then divide its own collectne sliari- 
according to the hile of the double share to the male. 

f2) Among claimants on the same side, those of the full blood aie pie- 
ferred to those of the half blood, and consanguine lelatioiis nie 
preferred to uterine relations 

Oi'dcr of priouhi — The uncles and aunts mav belong to the iiateinal side or 
tlicy mav belong to the maternal side The tuo sides inhiiit toocihci, and no 
claimant on either side excludes anx claimant on the other side The order of 
succession among the uncles and aunts of the demised is explained in the Tabh" 
on p. 88 below. 

65. Descendants of uncles and aunts. — 11* there art* no 
uncles or aunts of the dt'oeased, the estate will devolve upon 
the descendants of uncles and aunts, other than sons liow 
low soever of full jiaternal uncles and consangnint' paternal 
uncles who are Kesidnaries. To distributt* the estate timoiig 
those relations, proceed as follows {Sir. 56-58) : — 

(1) First, assign 2/3 to the paternal side, that is, to des- 
cendants of paternal uncles and aunts, even if there be only 
one such, and 1/3 to the maternal side, that is, to descendants 
of maternal uncles and aunts, even if there be only one sueli. 

(2) dividi' the portion as.‘«igned to the paternal 
side, that is, 2/3 of the estate, among — 

(a) full -paternal uncles’ daughters; failing tliem, 
among 

(b) full paternal aunts’ children; failing them, 
among 

(c) consanguine paternal uncles’ daughters; failing 
them, among 

(d) consanguine paternal aunts’ children; and failing 
them, among 

(e) children of uterine paternal uncles and aunts, 
the division among the members of each of the five groups 
above to be made as among Distant Kindred of the first class 
[see s. 58]. 

Note that (a) excludes (b), the reasou being that (a) are children of Resi- 
duaries (full paternal uncles), while (b) are children of Distant Kindred (full 
paternal aunts). 


Ch. VII, 
Ss. 64, 65 
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Noto aho tl at a fall paternal uncle’s son and a consanguine paternal uncle’s 
son arc Residuaries; hence they do not find any place in the above list.^ 

(3) JMstly, divide the portion assigned to the matomal 
side, that is, 1/3 of the estate, among — 

(a) children of full maternal uncles' and aunts; failing 
them, among 

(h) children of consanguine maternal uncles and 
aunts; failing them, among 
(c) children of uterine' maternal uncles and aunts, 
the division among the members of each of the three groups 
above to be made as among Distant Kindred of the first class 
[see s. 58]. 

(4) Tf there be no children of paternal uncles and aunts, 
the children of maternal uncles and aunts will take the whole. 
Similarly, if there be no children of matenial uncles and 
aunts, the children of paternal uncles and aunts mil take 
the whole. 

(5) If there be no children either of paternal uncles or 
aunts or of maternal uncles or aunts, the estate will be divided 
among their grandchildren on the same principle. Failing 
grandchildren, it will be divided among remoter descendants, 
the nearer degree excluding the more remote. 

'I'lie order of succession on each side is based on certain rules which are set 
tcith below immediately after the illustrations. 

Doctnne of Abu Yusuf . — The only difference between the two disciples as 
to the succession of descendants of uncles and aunts is that, according to Abu 
Yus'iif, the portion assigned to each side is to be divided nmong the claimants 
pel capita according to the rule of the double share to the male. 


(a) The claimants are those indicated in the lowest line of the following 
diagram: — 


hull p.it. uncle (B) 
daughter (Dl) 

daucliter daugh'er 

I I 

d.iughter (112) ^ n (S2) 

Here the first difference in the sex of the ancestors occurs in the second 
Ime of descent. Tlicrcfore SI takes 2/3, and Dl takes 1/3. Therefore, the 
share of D2 is 2/3 and that of S2 is 1/3. 

According to Abu Yusuf, D2 being a female will take 1/3, and 82 being 
a male will take 2/3. 
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(b) Suppose the surviving relatives to be as shown in the last line ojE the 
following ^diagram ; — 

Full pat uncle ( \) Full pat uncle (6) Full pat. aunt (C) 
ton “ion (Jaaghler 



(laughter (IJI) son (Si) daughter (U2) daughter (03) 

Here all the descendants are equal in degree-, and they are also the same in 
blood, that is, they are all descendants of uncles and aunts of the full blood. 
But Dl is a child of a Residuary (full paternal uncle’s son's son), while 81, D2, 
and D3 are children of Distant Kindred. Therefore Dl excludes 81, D2, and 
D3, and she will take the whole estate [see below “ Rules of Succession ”]. 

Suppose now that the surviving relations are SI, D2, and D3. In that case 
the distribution will be as follows: — 

Hero the sexes differ first in the first line. As B has two claimants do.scended 
from him, he will count as two males or four females. C, having only one 
claimant descended from her, will count as oue female. The estate will therefore 
be divided into five parts of which B will take 4/5 and C 1/5. 

B’s share 4/5 will be divided among his two descendants 81 and D2 accord- 
ing to the rule of the double portion to tho male, so that 81 will take 2/3X4/5 
=8/15, and D2 will take 1/3X4/5=4/15. C’s share 1/5 will descend to D3. 
Hence— 

81=8/15; D2=4/15; and D3.=l/5=3/15. 

[According to Abu Yusuf, the shares will be 1/2, 1/4 and 1/4 respectively.] 
Buies of Succession Among Descendants. — To distribute the estate among 
descendants of uncles and aunts, apply tho following rules in the order in which 
they are given below -. — 

Rule (1). — Tho nearer degree excludes the more remote. 

Rule (2).— If both the paternal and maternal sides are represented, two- 
thirds are assigned to tho paternal side and one-third to the maternal side. 

Rule (3). — Among claimants on the same side, those of the whole blood aie 
preferred to those of the half blood, and consanguine relations are preferred to 
uterine relations. [This rule applies both to tho patcinal and maternal siiles,^ 
and it is to be applied separately to each side.] 

Rule (4). — Among claimants on the paternal side, the children of Resi- 
duaries aie preferred to those of Distant Kindred. [Thus a full paternal uncle 
is a Residuary; his daughters, therefore, would be tho children of a residuary, 
;,nd they would be preferred to the daughters of a full paternal aunt who is a 
Distant Kinswoman. 8imilarly, a consanguine paternal uncle is a Residuary; 
liis daughters therefore would be daughters of a Residuary, and they would be 
preferred to the daughters of a consanguine paternal aunt. Again, a full 
paternal uncle’s son is a Residuary; his daughters therefore would be children 
of a Residuary, and they would be preferred to the daughters of a full paternal 
uncle’s daughter. Upon the same principle the daughters of a consanguine 
paternal uncle’s son would be preferred to the daughters of a consanguine 
paternal uncle’s daughter. 'This rule eannot apply to relations on the maternal 
side, because none of the maternal uncles is a Residuary.] 

Rule (5). — After ascertaining which of the relations are entitled to succeed, 
the portion assigned to the paternal side is to be distributed among the members 
of that side as among Distant Kindred of the first class [sec. 58]. The portion 
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assigned to the maternal side is also to be distributed according to the same (Jh VII, 
principle [|>c. 58]. Ss. 65-69 

The whole of see. 65 is based on the above rules. 

Order of priority among descendants. — The descendants of uncles and aunts 
may belong to the paternal side or they may belong to the maternal side Tlio 
two sides inherit together, and no claimant on either side exeludo.s any claimant 
on the other side. The Table given on the previous page shows at a glaiur ali 
uncles and aunts of the deceased and their descendants up to tho third generation. 

66. Other Distant Kindred of the fourth class. — If tliPi o 
are no descendants of nudes and aunts, tlie estate will devolve 
upon other Distant Kindred of the fourth class in the order 
of succession given in sec. G.S above, the distribution among 
higher uncles and aunts being governed by the principles , 
stated in sec. 64, and that among their <lescendauts by those 
stated in sec. 65 [Sir. 581. 

E. — Suceessorft iimeJafrd hi blood. 

67. Successor by contract. — In default of Sharers, Resi- 
duaries, and Distant Kindred, the inheritance devolves upon 
the “ Successor by contract,” that is, a person who derives 
his right of succession under a contract with tlu' di'ceased in 
consideration of an undertaking given by .him to pay any fine 
or ransom to which the deceased may become liable.. 

Sir. 13; TJedaya, 517. The right of inheritance by reason of Wa!a dealt 
with in this section ia taken away by tho Slavery Act, 1843. 

68. Acknowledge kinsman. — Next in succession is the 
“ Acknowledged Kinsman,” that is, a ]iersou of unknovm 
descent in whose favour the deceased has made an acknowledg- 
ment of kinship, not through himself, but through another. 

Such an acknowledgment confers upon the “ Acknow- 
ledged Kinsman ” the right of succession to the property 
of the deceased, subject to bequests to the extent of the 
bequeathable third, but it does not invest the person acknow- 
ledged 5vith all tho rights of an acdual kinsman. 

Str. 13. The kinship acknowledged must be kinship through anothei, that 
is, through the deceased '.s father or his grandfather. Thus, a person may acknow- 
ledge anotlier to be his brother, for that is kinship through the father (v) 

But he may not acknowledge another to be his son, for that is kinship through 
himself. The acknowledgment by the deceased of a person as his son or dauglitei 
stands upon a different footing altogether and it is dealt with in the cliapte: 
on “ Parentage.” 

69. Universal legatee.— The next successor is the 
“ Universal Legatee,” that is, a person to whom the deceased 
has left the whole of his property by will. 


12 


(v) Tagore Law Lectures, 1878, pp. 92-93. 
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Sir. 13. )t is to be noted that the prohibition against bequeathing more 
than one-third of the net assets exists only for the benefit of the heirs. Hence 
a bequest of the whole will take effect if the deceased has left no knoiro heir (ti>). 

70. Escheat. — On failure of all the lu'irs and successors 
above specified, the propei ty of a deceased Sunni Mahomedan 
escheats to the Crown. 

Sir. ]3. Tho rule of pure Mahomedan law in this respect is different, for, 
according to that rule the property does not devolve upon Government by way 
of inheritance as vltmus hares, but falls into the hait-ul-mal (public treasury) 
for the benefit of Mvsmltnans. 

F. — Miscellmeons. 

71. Step-children. — Step-children do not inherit from 
stop-paronis, nor do step-pariuits inherit from step-children. 

See Macnaghten, p 99, Precedents of Inlicritance, Xo. xxi. 

72. Bastard.— An illegitimate child is considered to he 
the child of its mother only, and as such it inherits from 
its mother and her relations, and thev inherit from such 
child (x). 


lllustralton. 

[A Mahomedan female of the Sunni sect dies leaving a husband and an 
illegitiiiial/n son of her sister. The husband will take 1/2 and the sister’s son, 
though il legitim, ate, will take the other 1/2 as a dLstant kinsman, being related 
to the deceased through hi.s mother: Bafatun v, BtlaiU Khamm (1903) 30 
Gal. 683.] 

An illegitimate child docs not inherit from its putative father or Ms relations, 
nor do they inherit from such child. 

73. Missing persons,— When the question is whether a 
Mahomedan is alive or dead, and it is ])roved that he has 
not been heard of for seven years hy those who would natur- 
ally have heard of him if he had been alive, tho burden of 
proving that he is alive is on the person who affirms it. 

Tinder the Ilnnafl law, a missing person i.s to be regarded as alivo till the 
lapse of ninety years from the date of his birth. But it has been held by a Full 
Bench of tho Allahab.id High Court that this iiile is only a rule of evidence, and 
not one of succession, and it must therefore bo taken as superseded by tho provi- 
sions of tho Indian Kvidcnco Act (y). The piescnt section reproduces, with 
some verbal alterations, the provisions of sec. 108 of the Evidence Act. 


(w) Bailbe’s Itahomedsn Lsw of Inheri- 
tance, p. 19. 

(*) Tagore Law Lectures, 1873, p 123 
(v) Uaihar AH v. Budh Singh (1884) 7 
All 297; Jfoiral v. AbdiU Wahid 
(1921) 43 All. 673, 63 I 0. 286. 


I ('21) A A 175 See also Moolla 

I Oassim V MooUa Abdvl (1905) 33 

Cal 173, 178, 32 I A. 177; Aiizul 
Hasan v Mohammad Faruq (1934) 

I <) Luck 401, 147 I.O. 973, (’34) 

I A.O. 41. 



CHAPTER VIIL. 

Shia Law op Inheritance. 

Work of blghest authority: Sharaya-nl-Ialam. — The most !nithoritative (Jh VIII, 
text book of the Shi.a law is Sharaya-ul-Islam (a), the whole of whirh has been gg 74 7^ 
translateJ into French by M. Querry under the title Drott Musulman. The * 

Second part of Baillie’s Digest of Mahomedan Law. with the cxr option of tho 
bust book, is composed, as tho author tells us in the Introduction (p. xxvi), of 
translations from Sharaya-vl-lslcm. This Digest is referred to as Baillie, II. 

74. Division of heirs. — The Rliias divide heirs into two 
groups, namely, (1) heirs hy eon.saiigiiinity, that is, blood 
relations, and (2) heirs by marriage, that is, husband and wife. 

75. Three classes of heirs by consanguinity — (J) Iltdrs by 
consanguinity arc divided into tlirt'c classes, and oaeb class 
is sub-divided into two sections. These classes are respec- 
tively composed as follows: — 

I. (i) Parents; 

(ii) children and other lineal descendants h.l.s. 

IT. (i) Grandparents h.h.s. (tnie as well as false) ; 

(ii) brothers and sisters and their descendants h.l.s. 

III. (i) Paternal, and (ii) maternal, uncles and aunts, 
of the deceased, and of his parents and grand- 
parents h.h.s., and their descendants h.l.s. 

(2) Of these three classes of heirs, the first exclndos. the 
second from inheritance, and the second excludes the third. 

But the heirs of the two sections of each class succeed together, 
the nearer degree in each section excluding the more remote 
in that section [Baillie, II, 276, 280, 285]. 

As to the distribution of estate among the heirs, see sec. 83 ct seq. 

Illuslmtiom. 

[(a) A Shia Mahomedan dies leaving a daughter’s son, a father’s inothei, 
and a full brother. 


(o) Aaha Ali Khan v. Altaf Hasan Khan 
<1892) 14 All. 429, 460; Baker Ah 
Khan T. Anjuman Ara Begum (1902) 
80 I. A. 94, 112, 25 All. 286; Ago 
SherMi v. Bai Kuleum (1908) 82 


Bom. 640, 668; Atxz Bano v 

Muhammad Ibrahim (1926) 47 All. 
823, at pp. 828, 829, 836, 89 I.O. 
690, (’26) A. A. 720. 
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S. 75 Hanaf law the father’s mother as a Sharer will take 1/6, and the full 

brother ns a Eeaiduary will take 5/6; the daughter's son, bein^ a Distant 
Kinsman, will be entirely excluded from inheritance. 

Dy Shia law the daughter’s son, being an hen of the first class, will succeed 
to the whole inheritance in preference to the father’s mother and the full brother, 
both of whom belong to the second class of heirs. 

(b) A 8hia Mahomedan dies leaving a brother’s daughter and a full paternal 
uncle. 

By Ilaiiaii law the full paternal uncle, being a Eosiduaiy, will take the whole 
property to the exclusion of the brother’s daughter who is a Distant Kinswoman. 

By Shia law the brother’s daughter, being an heir of the second class, will 
succeed in preference to the full paternal uncle who belongs to tlic third class 
of heirs. 

(c) A Rlua Mahomedan dies leaving a full paternal uncle’s son and a 
mother ’s father. 

B> Ilanafi law the full paternal uncle’s son, being a Residiiaiv, will succeed 
to the whole estate to the entire exclusion of the mother’s father who is a 
Distant Kinsman. 

By Shia law th« mother’s father, being an heir of the second class, will 
succeed in preference to the full pateinal uncle's son wdio belongs to the third 
class of heirs. 

(d) A Shia Mahomedan dies leaving (1) a latliei, (2) a niotlK'i, (d) a 
daughter, (4) a son’s son, (5) a brotlioi, and (6) a paternal uncle. Which of 
these relations are entitled to succeed f 

Here tlu' first four relations belong to the first ohm of hens, tlie fifth belongs 
to the second <dass, and the sixth belongs to tho third class. The fifth and sixth 
are therefore excluded from iiiheiitance. The father and mother bidoiig to the 
first section of f'l.ass I, and they are both equal in degree The daughtei and 
son’s son belong to the second section, and of these two the daughtei, being 
nearer in degree, excludes the son’.s son. The only persons therefore entitled 
to inherit aie the father, the mother, and the daughter. 

(o) The surviving relations arc (1) a giandfathcr, (2) a graudmothei, 
(3) a greatgrandfather, (4) a brother, and (.’3) a brother’s son. Here all the 
relations belong to the second class of hens, the first three belonging to the 
first seetion of that elass and the last two to the second section The grand- 
father and grandiiiothci exclude the great-grandfather by reason of the rule 
that tlie nearer in each section excludes the more remote. For the same reason 
tho brother excludes the brother’s son The mily poisons therefore entitled to 
inherit are the giandfathcr, the grandmother and the brother.] 

Note that parents do not exclude ehildren, but inherit ivith them. If tliere 
bo no children, paients inhciit with grandchildren. Himilarly, in the .second 
eln.ss, brothers -and sisters do not exclude grandparents, but inheiit with them 
If there bo no brotlieis or sisters, tho grandparents inherit with the cliildicn of 
brothers and sisters. In the some nay in the third elans paternal uncles and 
aunts do not e.xclude maternal uncles and .'iniits, but inherit nitli them. 

The above illustrations exemplify the fundamental distinction between the 
Hiiiini and the Shin Law of Inheritance. Under the Sunni law. Distant Kindred 
aie postponed to Sliarers and Residuanes (s. 54); under the Shia bw, they 
inlieiit with them. The Sunnis prefer agnates to cogiiatos; the Shias prefer the 
nearest kinsman, whether they bo agnates or cognates. In fact, the Shia law 
does not recognize any separate dass of heirs corresponding to the “ Distant 
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Kindred " of Siinni law All hens undei the Sliia law are cither Sharers or 
Eesiduaries (s. 77). 

• 

76. Husband and wife. — Tlie husband or wife is iievt'r 
excluded from succession, but inherits together with the 
nearest heirs by consanguinity, the husband takino- 1/4 or 
1/2, and the wife taking 1/8 or 1/4 under tlie conditions 
mentioned in the Table of Sharei-s on page 96 below. 

As to the disability of a childless widow to succeed to her husband’s 
nil movable property, see sec. 99 beloii. 

77. Table of Sharers— Shia Law. — (i) For the purpose 
of determining the shares of heirs, the 8hias divide heirs into 
two classes, namely. Sharers and iti'shluaries. There is no 
separate class of licirs corresponding to the “ Distant 
Kindred ” of Sunni Iuav. 

(2) Tile Sharers are nine in number. Tlie Table on 
page 96 gives a list of Sharers together with the shares 
assigned to them in Shia law. 

(5) Th(' descendants h.l.s. of Sharers are also Sharers. 

Of the nine sharers mentioned in the Table, the fiiat two arc hens by affinity, 
’’’he next tlireo bclonfr to the first class of hens by consanguinity [s. 75], and 
the remainitig four belong to the si'cond class. There are no Shareis in the thud 
class of heiis. 

Note that the true grandfather lihs., the true ginndniother h.h s , and the 
son’s daughter li.ls., who are Sh.ireis accoidiiig to Suniu law, aio not Sharers, 
but Ucsiduaries, according to Shia law. 

Tt is veiy important to note that the descendants of Shareis are also Sharers. 
This refers, of course, to the descendants of the (1) daughter, (2) uterine 
brother, (3) uterine sister, (4) full sister, and (5) consanguine sister. It does 
not refer to the di'scendants, if they can be called descendants at all, of the 
husband, wife, father or mother, 'fhe Shia .iuiists aic not concerned with the 
descendants of these four relations. 

78. Eesiduaries. — (l) All heirs other tluiu Sharers are 
Residuaries. 

(2) The descendants h.l.s. of Residuaries are also 
Residuaries. 

Thus sons, brothers, uncles and aunts aie all Residuaries. Their descen- 
dants, therefore, are also Residuaries. For example, a son’s daughter, being a 
descendant of a Residuary (son), is also a Residuary, 

Of the nine Sharers mentioned in the Table of Sharers, there are four who 
inherit sometimes as Sharers, and sometimes as Residuaries. These are the 
(1) father, (2) daughter, (3) full sister, and (4) consanguine sister. As to 
the last three, it is to be observed that where any one of them would have, if 
living, inherited as a Sharer, her descendants would inherit as Sharers, and if 
she would have inherited as a Residuary, her descendants would inherit as 
Residuaries (s. 82). 


Ch.-VIII, 
Ss. 75-78 
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Ss. 79, 80 79. Distribution of property — [i) If the deceased left only 

one heir, the whole property would devolve upon ^hat heir, 
except in the case of a wife. If the only heir be a wife, the 
older view is that she is entitled to no more than her Koranic 
share (one-fourth) and the residue (three-fourths) escheats 
to the Crown. 

Baillie, II, 262. The reason of the exception in the case of a wife is that 
she is not entitled to the surplus by Return, not even if there be no other heir. 
If she is the solo heir, she tnkesi 1/4, and the surplus passes to the Imam, now 
the Crown. Ameer Ali is of opinion that there being no machinery now to 
take charge of the Imam’s share, the surplus should pass to the wife [Ameer 
Ali, 5th cd., Vol. II, p. 123, f.n. (3)]. This opinion has been followed by the 
Oudh Court (b). 

If the only heir bo a sharer, e.g., a husband, he takes his Koranic share 
(oiie-half) as a Sharer, and the residue by Return. If the only heir be a 
Residuary, e.g., a brotlier, he takes tho whole estate as a Residuary. As to Sunni 
law, .see sec. 53. 

(2) If the dccca.sod left two or more heirs, the first step 
in the distribution of the estate is to assign his or her share 
to the husband or wife. The next step is to ascertain which 
of the surviving relations are entitled to succeed, and this is 
to be done with the help of the rules laid down in sec. 75. The 
estate (wmu.v tlie share of the husband or wife, if any) is 
then to be divided among those entitled to succeed according 
to tlie rules of distribution ajiplicable to the class to which 
they belong (ss. 8.'?-97). 

Note that the husband or wife, as the case may be, is always entitled to 
succeed whatever be the class to which the other claimants belong. Tho husband 
and wife always inherit as Sharers, their shares Jieing respectively 1/4 and 1/8 
when there is a lineal descendant, and 1/2 and 1/4 when there is no lineal descen- 
dant. Since there are no lineal descendants either in the second or third 
class of heirs, it follows that when the husband oi wife succeeds with the heirs 
of the second or tliird class, ho or she takes his or her full share, that is, tho 
hiivband takes 1/2, and tho wife takes 1/4. 


80. Representation — (i) Tho principle of representation 
has more than one meaning. It may be applied for the 
purpose of deciding 

(a) what persons are entitled to inherit, or 

(b) the quantum of the share of any given person on the 
footing that he is entitled to inherit (c). 


(2) Where for purpose (a) the rule of exclusion applies 
{i.e., the nearer in degree excludes the more remote) it is 
true both of Sunnis and Shias that the principle of repre- 


(6) Abdta Hamxd Khan v. P<ar« Utrza 
(1986) 10 Luck. 660, 168 1.0. 379, 
(■85) A.O. 78. 


(c) Aga SheraUi r. Bai KvXtum (1908) 88 
Bom. 640, 647, 648, 668. 
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sentation is not recognized as qualifying the rule of exclu- Ch. VIII, 
sion. Tjj^us if A dies leaving him surviving a son and S. 80 
grandsons by a predeceased son, the grandsons are excluded 
from inheritance by their uncle. They do not take in their 
father’s stead though he would have been an heir bad h(' 
survived his father. 

(5) But if both sons predeceased the propositus who 
died leaving three grandsons by one sou and two by the other, 
then all tlie grandsons are heirs. In that ease, is the principle 
of representation to be applied for purpose (b), that is for 
ascertaining the share of each grandson? This is a furtlier 
and different question. If the principle is applied, the grand- 
sons of one branch will have to divide into three what the 
grandsons of the other branch divide in half. 

In the case supposed, Sunni law would not proceed upon any priiud])le of 
representation in calculating the grandson’s shares (see rule (1) in sec. .’iS 
supra). The grandsons would each take the same share, t.e., a share ascertained 
without recourse to the representation principle. The division among them would 
be per capita and not per stvrpes. As explained in sec. .58, however, recognition 
of the principle of representation for the purpose of calculating shares is not 
altogether absent from the Sunni law. Rules (2) and (3) therein formulated 
disclose the influence of the principle in .ascertaining the share of each heir in 
cases to which'these rules are applicable. 

(4) For the limited purpose of calculating the sliarc of 
each heir — as distinct from the purpose of ascertaining the 
heirs — the Shia law accepts the principle of representation as 
a cardinal principle throughout. According to that principle 
the descendants of a deceased son, if they are heirs, take the 
portion which he if living would have taken and in that sense 
represent the son. In the same limited sense, the descendants 
of a deceased daughter represent the daughter: if they inherit, 
they take the portion which the daughter if living would 
have taken. The principle is applicable in the same way to 
the descendants of a deceased brother, sister or aunt. 

(5) The principle of representation is not confined in its 
operation to descendants only. It applies in the ascending' 
as well as in the descending line. Thus great-grandparents 
take the portion which the grandparents, , if living, would 
have taken: and the father’s uncles and aunts take the portion 
which the deceased’s uncles and aunts if living would 
have taken. 


When the rule of exelusion applies. — Th« rule that the nearer in degree 
excludes the more remote is a rule applied within the limits of each class of 
heirs. In Sunni law (see sec. 52 supra) it Is not without other limitations (see 
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.S. 80 


TABLE OF SHARERS-SHIA LAW [Sec. 77.] 

(Baillie, IT. 271-276, 38l.) ^ 



1 Normal share 




of one. 

of two 

colltc 

tivtly. 

Conditions nndei which tie 
share is inherited. 

Shaie as varied by 
special Circum- 
stances. 

1 


1 Husibam' . ! 1/4 

2 Wife 1/^ 

Father (, /I. 1/6 

Mother . 1/6 


5. Diunhler . 


1/2 


FullMMer. 1/2 


When theie i.s a lineal riesie 1- |l/2 when no such 

dant. I I'eotendant. 


1/8 


When there is a lineal t'e,- 
cenelaiit. 


1/4 when no such 
descendant, 


When there 
Cendant 


hneal des- 


[If there be no lineal 
dfcsienrlant, the 
father inherits as 
aiesiduary] 


(a) When theie 
descendant 


lineal 


1/3 


in other cases 


2/3 


(hj when there aie two or 
ninie full or c(insaiij>u- 
ine lirotheis. or one 
surh bi other and two 
such sisters, or foui 
‘III It sisiets, with the 
father. 

When no son 


[With the 
takes as 
duary ] 


she 

resi- 


1/3 


2/3 


When no parent, or lineal des- 
cendant, ['ee s, 75] 


When no pare it or line il dev- 
tendant, or full brotl er, foi 
fathei’s father fsee Ss 75, 
88 ]. 


[The full sister lakes 
as a residuary, 
With the full 
brother and also 
with the faiher's 
fatheiiees 88.] 


2/3 


When no parent, or lineal 
descendant, or full brother 
or sister, nr consatiRuine 
brother or father’s father 
[see ss. 75, 88] 


[The coiifangulne 
Sister takes as a 
residuaiy with the 
Consanguine bro- 
. ther and also with 
the father's 
father : see s. 88.] 


Note,— The descendants h. 1. s. of sharers are also sharers [sec. 77.] 


(i) As to the father's txtra rights as Sharer, see secs. 95 and 97. 
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note “ Ptinciples of sucoesaiOn Among sharers and residuaries ” at p 60 supra) 
But among Shias it applies within eaeh section in all eases without distinction 
of class o« sex. (See sec. 75 (2) supra and Baillio 11, “jvo). As the classifi- 
cation of heirs is different in the two systems, the application of the doctrine 
has different results as regards the persons entitled to inherit. The extent of 
this divergence is not the subject matter of the present section which is con- 
cerned only with the ascertainment of shares under the «hia law, foi wliich 
purposes the principle of representation is fundamental. 

81. Stirpital succession — Succession among descendants 
in each of the three classes of heirs (s. 75) is per stirpes, and 
not per capita (e). 

This is repeating in other words the principle of representation described 
in the last section. Thus suppose a Shia dies leaving two grandsons (r.S'l and 
082 by a predeceased son A and a grandson GS2 by another predeceased son B, 
ns shown in the following diagram: — 


Deceased 

I 


C51 (1/4) GS2 (1/4) 


By Shia law the estate is to be notionally divided first among the two sons 
<A and B, so that each takes 1/2. 4 'a share 1/2 descends to his two sons GSl 
and GS2, each taking 1/4. B's share 1/2 passes to his son CpS 3. The division, 
in other words, is according to the stocks, and not according to the claimants. 
By Sunni law GBl, GS2 and GS3 take per capita, that is, each takes 1/3 without 
reference to the shared which their respective fathers, if living, would have taken. 
Under the Shia law A ’a two sons represent A and stand in his place, and B’s 
son represents B and stands in his place. Under the Sunni haw there is no such 
representation (s. 42). 

The above is an example of succession per stirpes among the descendants 
of sons. The descendants of daughters, brothers, sisters, uncles, aunts, grand- 
uncles and grandaunts also succeed per stirpes-, see sees. 83, 87, 91 and 92. 


82. Succession among descendants. — The descendants of 
a person who, if living, would have taken as a Sharer, succeed 
as Sharers. The descendants of a person who, if living, 
would have taken as a Eesiduary, succeed as Residuaries. 

This follows necesearily from the principle of representation described in 
sec. 80. Thus suppose a Shia dies leaving a full brother's daughter and U' 
uterine brother’s son as shown in the following diagram: — 


Full brother Uterine brother 

Daughter (5/6) Son (1/6) , 

(<) Aga Sheroat v. Bai EuUim (tVOS) 88 Bom. 840. 


Oh. VIII, 
Ss. 80-82 


13 



MAHOMEDAN LAW. 


Ss. 82 83 uterine brother, had he survived, would have taken as a Sharer his 

' Koranic share 1/6 [see Table of Sh., No. 6]. The full brother, had he survived, 
would have taken 5/6 as a residuary. The uterine brother's son, being t'.he descen- 
dant of a Sharer, will succeed as a sharer, and representing as he does his father, 
take his father's share 1/6. The full brother’s daughter, being the descendant 
of a Residuary, will succeed also as a Residuary, and representing as she does 
her father, takes her father’s portion 5/6. Under the Sunni law, both a full 
brother’s daughter and a uterine brother’s son are Distant, Kindred of the 
third class. According to Imam Muhammad, the former would take 5/6 and 
the latter 1/6 exactly as in Shia law [see s. 62], According to Abu Yusuf, the 
former entirely excludes the latter [see notes to sec. 61, “ Doctrine of 
Abu Yusuf ”]. 

Having described the mode of distribution in sec. 79, and having explained 
the principle of representation in sec. 80, and its two corollaries in secs. 81 
and 82, we proceed to enumerate the special rules by which succession in each 
of the three classes of heirs mentioned in sec. 75 is governed. 

Distrihntion among Heirs of the First Class. 

, 83. Rules of succession among- heirs of the first class.^ — 

The persons who are first entitled to succeed to the estate of 
a deceased Shia Mahomedan are the heirs of the first class 
(dong with the husband or wife, if any [s. 79 (2)]. The first 
class of heirs oompriises parents, children, grandchildren, 
and remoter lineal descendants of the deceased. The parents 
inherit together -with children, and, failing children, with 
grandchildren, and, failing grandchildren, with remoter lineal 
descendants of the deceased, the nearer excluding the more 
remote [s. 75]. Succession in this class is governed by the 
following rules: — 

(1) Father. — The father takes 1/6 as a Sharer if there 
is a lineal descendant; as a Kesiduary, if there be no lineal 
descendant [see Tab. of Sh., No. 3]. 

(2) Mother. — The mother is always a Sharer, and her 
share is 1/6 or 1/3 [see Tab. of Sh., No. 4]. 

(3) Son. — The son always takes as a Residuary. 

(4) Daughter. — The daughter inherits as a Sharer, unless 
there is a son in which case she takes as a Residuary with him 
according to the rule of the double share to tlie male [see 
Tab. of Sh., No. 5]. 

(5) Grandchildren. — On failure of children, the grand- 
children stand in the place of their respective parents, and 
they inherit according to the principle of representation 
described in secs. 80, 81, and 82, that is to say — 

(i) the children of each son take the portion which their 
father, if living, -would have taken as a Residuary, 
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and divide it among them according to the rule of Ch. VIII, 
* the double share to the male; 

' (ii) the children of each daughter take the portion 
which their mother, if living, would have taken 
either as a Sharer or as a Eesiduary and divide it 
among them also according to the rule of the double 
share to the male. 

(6) Remoter lineal descendants . — Succession among re- 
moter lineal descendants is governed by the same principle 
of representation, that is to say, great-grandchildren take 
the portion which their respective parents, if living, would 
have taken, and divide it among them according to the rule 
of the double share to the male, and great-gr<‘at-grandchildren 
take the portion which their respective parents, if living, 
would have taken, and divide it among them also according 
to the same rule. 

Baillie, II, 276-279. 

Mode of dtslululion amoni/ hu>,band or ttife and heirs of the first class — 
first, assign his or hor s-haie to the husband or wife [see Tab. of Sli., 

Nos. 1-2]; 

next, assign theii sh.ares to such of the claimants as can inherit as 
Sharers only; 

next, divide the residue, if any, among tlw residiiaries; 
lastly, if there be no Residuary, and the sum total of the shares is less 
than unity, apply the Doctrine of Return as stated in sees. 93 to 96 ; 
and if the sum total exceeds unity, proceed as stated in sec. 97. 

Illustrations. 

(a) Eusland 1/2 (as sharer) 

Mother . . . . . . . 1/3 (as sharer) 

Father . . . . .. . . 1/6 (as residuary) 

Note.— Under the Sunni law, the mother takes l/3Xl/a=l/6, and the father 
1/3 as a residuary [see Tab. of Sh., Sunni law, No. 6]. 

(b) Wife .. .. .. .. 1/4 (as sharer) 

Mother 1/3 (as sharer) 

Father 5/12 (as residuary) 

Note.— Under the Snnni law, the mother takes' l/3X3/4!=l/4, and the father 
1/2 as a residuary [see Tab. of Sh., Snnni law. No. 6]. 

(c) Father 1/6 (as sharer) 

Mother 1/6 (as sharer) 

Son 2/3 (as residuary) 

Note . — If instead of a son, there was a son’s daughter, she would have taken 
2/3 as representing her father. 

(d) Father 1/6 (as sharer, because there are 

daughters) 

1/6 (as sharer) 

2/3 (as sharets) 


Mother . . 
2 daughters 
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83 84 ^ote.— Th'j shares would be the same if we substitute daughters’ sons or 

’ (laughters’ daughters for daughters. 

(e) A 8hia /iies leaving a grandson GSl and a granddaughfer GDI by 
a predeceased son A, a granddaughter GP2 by another predeceased 
son B, a grandson GS2 and a granddaughter GD3 by a predeceased 
(laughter Z, and a grandson GS3 by another predeceased daughter 
Y, as shown in the following diagram: — 


r 

B ( 2 / 6 ) 


y ( 1 / 6 ) 


.T6'l (2/9) GDI (1/9) GD2 (2/6) 


<;J2(j/9) GD3(1/18) GS3(1I6) 


Here the two daughters Z and Y, if living, would have taken as residuaries 
with the two sons A and B according to the rule of the double share to the male, 
so that A and B would each have taken 2/6, and Z and F would each have 
taken 1/6. 

A’s share 2/6 will pass to his son and daughter according to tho rule of the 
double share to the male, so that GSl will take 2/3X2/6=2/9, and GDI will 
take 1/3X2/6=1/9. 

P’s share 2/6 will pass to his daughter GD2. 

X’a share 1/6 will be divided between her son and her daughter according 
to the rule of the double share to tho male, so that GS2 will take 2/3Xl/6=l/9, 
and GPo will take 1/3X1/6=1/18. 

Y ’s share 1/6 will pa.ss to her son GS3. 

The shape, will thus le 2/9+l/9+2/6+l/9+l/l8 + l;6=l. 

According to the ITanafi law GSl, GPl and GD2 are Residuaries, and they 
exclude OS2, GD3, and GS3 who are Distant Kindred. GSl will take 1/2, and 
GDI and GD2 will each take 1/4. 

If in the case put above, tho deceased left also a wife, tho wife will first take 
her share 1/8, and the remaining 7/8 vrill be divided among the six grandchildieu 
in the .same proportions. 

Bistrihution among Heirs of the Second Class. 

84. . Rules of succession among heirs of the second class 

If tlioro are no heirs of the first class, the estate {minus the 
share of the husband or wife, if any) devolves upon the heirs 
of the second class. The second class of heirs comprises 
grandparents h.h.s. and brothers and sisters and their descen- 
dants h.l.s. [s. 75]. The rules of succession among the heirs 
of this class are different according as the surviving relations 
are — 


(1) grandparents h.h.s., without brothers or sisters or. 
their descendants; 

(2) brothers and sisters or their descendants, imthout 
grandparents or remoter ancestors ; 
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(3) grandparents h.h.s., mth brothers and sisters or 
t^jieir descendants. 

The first case is dealt with in eee. 85. The second case is dealt with in 
secs. 86 and 87. The third case is dealt with in sec. 88. 


85. Grandparents h.h.s., without brothers or sisters or 
their descendants. — If there are no brothers or sisters, or 
descendants of brothers or sisters, the. estate {mmns the sliare 
of the husband or wife, if any) is to be distributed among 
grandparents according to the following rule-s: — 

(1) If the deceased left all his four grandparents 
surviving, the paternal grandparents take two-thirds, and 
divide it between them according to tlie rule of tlie double 
share to the male, and the maternal grandparents take VS, 
and divide it equally between them, as shown below:— 


2/3 

) Father’s 

father 

2/3X2/3=4/9 =8/18 

t Fatlier’s 

motlier 

. . l/3X2/3=2/9 =4/18 

1/3 

j Mother’s 

fathei 

.. 1/2X1/3=1/6=3/18 

1 Mother’s 

mother 

. 1/2X1/3=1/6=3/18 


(2) If there is only one grandparent on the paternal 
side, he or she takes the entile 2/3. Similarly, if there is only 
one grandparent on the maternal side, he or she takes the 
entire 1/3, as shown below: — 


(a) Father's father 
Mother’s father 
Mother’s mother 


.. 2/3 

•• 1 1/3 (each taking 1/6) 


(b) Father’s father 1 J 2/3X2/3=4/9 

Father’s mother ) ' '• t l/3X2/3=2/9 

Mother’s mother 1/3 . .. =3/9 


(c) Father’s father . ... 2/3 

Mother’s mother . .. 1/3 


(3) if there are no grandparents, the property will 
devolve according to the same rules upon remoter ances- 
tors of the deceased, the nearer excluding the more remote. 
Baillie, II, 281, 283. 


86. Brothers and sisters, without any ancestor If the 

deceased left no ancestors, but brothers and sisters of 
various kinds, the estate {minus the share of the husband 
or wife, if any) will be distributed among them according to 
the same rules as those in Hanafi law. The said rules are as 
follows : — 

(i) Brothers and sisters of the full blood exclude consanguine brothers 
and Bisters. 


Ch. VIII, 
Ss. 84 86 



102 


MAHOMBDAN LAW. 


I 87 Uterine brothers and sisters are tiot excluded by brothers or sisters 

’ ' either full or consanguine, but they inherit with them, their share being 1/3 or 

1/6 according to their number [see Tab. of Sh., Noe. 6 and 7]. f 

(iii) Full brothers take as Residuaries, so do consanguine brothers. 

(iv) Full sisters take as Sharers [see Tab. of 8h., No. 8], unless there be 
a full brother in which case they take as Besiduaries with him according to the 
rule of the double share to the male. Consanguine sisters also take as Sharers 
I see Tab. of Sh., No. 9] unless there be a consanguine brother with them in 
ivhich case they tak6 as Residuaries with him according to the same rule. 

Baillie, II, 280. 


Ulmtraltons. 

Note. — The shares of the several heirs in the following illustrations are the 
same bofli in Sunni and 8hia law. The illustrations are given to familiarize the 
.student with i ombinations of heirs that are common in 8hia law: — 

1/2 (as sharer) 

. . 1/2 (as sharer) 

1/4 (as sharer) 

. . .3/4 (as residuary) 

. . . . 1/2 (os sharer) 

l/3X(l/2),= lfG 1 ^•esi.luaries) 

1/4 (as sharer) 

. . 1/6 (as sharer) 

2/3X (7/12).:= 7/18 I , . 

1/3X (7/12) =7/36/ residuaries) 

87. Descendants of brothers and sisters, without any 
ancestor. — If there are no brothers or .sisters of any kind, and 
no ancestors, but there are children of brothers and of sisters, 
the estate {miiuis the sliare of the husband or wife, if any) 
will devolve upon them according to the principle of repre- 
sentation described in secs. 80; 81 and 82, that is to say — 

(1) The children of each full or consanguine brother will 

take the portion which their father, if living, would 
have taken as a Eesiduary, and they will divide it 
among them according to the rule of the double 
sliare to the male ; and the children of each full or 
consanguine sister will take the portion which 
their mother, if living, would have taken either 
as a Sharer or as a Residuary, and they will divide 
it among them according also to the rule of ^he 
double share to the male. 

(2) Tlie children of each uterine brother will take the 

portion which their father, if living, would have 
taken as a Sharer, and they will divide it equally 


(a) TJvthnwl 

Full {or cons.) sislci 

(b) Wife . . 

Full hroihcr 

(c) Rusband 

Full brother . . 

Full sister 

(d) Wi/e .. 

Ut. brother 
Cons, brother 
Cons, sister 
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among them ; and so will the children of each Oh. VIII, 
• uterine sister. ® 

^3) If there are no children of brothers or sisters, the 
estate will devolve upon the grandchildren of 
brothers and sisters according to the principle of 
representation, that is to say, the grandchildren 
of full or consangTiine brothers and sisters take 
the portion which their respective parents, if 
living, would have taken and divide it among them 
according to the rule of the double share to the 
male, and the grandchildren of uterine brothers 
and sisters take the portion which their respective 
parents, if living, would have taken, and divide it 
equally among them without distinction of sex. 

Eaillio, TI, 284. 

Illustrations. 

(a) EusbanA 1/2 (as sharer) 

Vt, brother’s daughter 1/6 (as sharer, being her father’s portion) 

Full brother’s daughter .. l/.l (as residuar 7 , being her father ’s portion) 

Cons, brother’s son .. 0 (excluded by full Mother’s daughter) 

(b) Suppose the claimants to be as shown in the second line of the following 

diagram, that is to say, — 

two sons and a daughter of a full brother, Bl; 

a daughter of another full brother, B2; 

a son and a daughter of a uterine brother, UB; 

a daughter of a uterine sister, US; 


H\ (1/3) 
1 


^2 '(1/3) UBiWd) 

I I 


II III 

i'l SI D\ D2 A3 

(2/15) (2/1.5) (1/15) (1/3) (1/12) 


/J3 

(1/12) 


( 1 / 6 ) 


(2/3 .i« residujne.-.) (1/3 shaiers) 

Tirst, assign their respective shares to the brothers and sisters thus:— 


UBnndUS 1/3 (as sharers), each taking 1/6; 

mandn2 2/3 (as lesiduaries), each taking 1/3. 

Next assign portions to their children thus: — 

US’s share 1/6 will go to her daughter I>4; > 

UB’s share 1/6 will be divided equally between S3 and D3, each t.aking 

1 / 12 ; 

B2’8 share 1/3 will go to his daughter Z>2; 

ni’s share 1/3 will be divided among his two sons and his daughter 
according to the rule of the double share to the male, so that SI will 
take 2/5Xi/3cr2/15, S2 will also take 2/15, and D1 will take 
1/5X1/3=1/16. 


Thesliares will thus be 2/l5 + 2/l5+l/l5 + l/3+l/12+l/l2+l/6=l. 

Suppose that in the case put above the children of the brothers and sisters 
had all predeceased the propositus, and that SI has left a son and a daughter, 



104 


ilAHOMEDAN LAW. 


Ss. 87 88 *'*'^*' ^ ® daughter, and the remaining five nephews and 

’ nieces had each left a son. In that case the share of SI, that is, would 
be divided between his eon and his daughter according to the rule of the double 
share to the male, the son taking 2/3X2/16i=4/45, and the daughter 1/3X2/15= 

. 2/4.5. The share of S3, that is, 1/12, would be divided equally between his son 
and daughter, they being descendants of a uterine brotHfer, so that each would 
take 1/24. The sons oi S2, Dl, D2, D3, and D4, would take their respective 
parents’ portion. 

88. Grandparents and remoter ancestors with brothers and 
.sisters or their descendants. — (i) If the deceased left grand- 
parents, and also brothers or sisters, the estate {minus the 
share of the husband or wife, if any) is to be distributed 
among grandparents and brothers and sisters, according tO' 
the following rules: — 

(a) A paternal grandfather counts as a full or consan- 

guine brother, and a paternal grandmother counts 
as a full or consanguine sister. 

(b) A maternal grandfather counts as a uterine brother,. 

and a maternal grandmother counts as a uterine 
sister. 

(2) On failure of grandparents, the remoter ancestors 
of the deceased stand in the place of the grandparents through 
whom they are respectively connected with the deceased. On 
failure of brothers or sisters, their descendants stand in the 
place of their respective parents. 

Baillio, II, 281, 391-392; Wilson, Anglo-Muhammadan Law, sec. 468. 

The effect of the above rules is that when among heirs Of the second class 
you find a single brother or sister, full, consanguine or uterine, what you have to 
do is to substitute for grandparents so many brothers and sisters according to- 
the above rules, and then assign shares to grandparents as if they were so many 
brothers and sisters, as is done in the following illustrations: — 


(a) Paternal grandfather (r^full brother) . . 2/3 

Full sister 1/.3 

Note . — Here the full sister takes os a residuary with the paternal grand- 
father, the latter being counted as a full brother. 

(b) Paternal grandfather ( =consanguine brother) . . 2/3 

Consanguine sister . 1/3 


Note . — Here the consanguine sister takes ao a residuary with the paternal 
grandfather, the_ latter being counted as a consanguine brother. 


(c) Uterine brother 

Maternal grandmother (^ut. sister) 


[l/3 (each taking 1/6) 


2 full sisters 


2/3 (as sharers). ‘ 


Note.—Reie the maternal grandmother counts as a uterine sister, so that 
the case is the same as if we had a uterine brother and a uterine 
sister; these take 1/3 between them as sharers. 



SHIA LAW OF INHERITANCE, 


106 


(d) FvM brother 
Fif^l sister 
Father's father 
Father's mother 


(irrfull brother) . 
(c=full sister) . , 


VIS'! 

4/18 “ residuariea. 

2/18 j 


Mother’s father (i=:ut. sister) 
Mother’s mother (ir:ut. sister) 


1 1/3 as sharers. 


Ch. VIII, 
Ss. 88, 8& 


Note. — First substitute brothers and sisters for grandparents, so that we 
have 2 full brothers, 2 full sisters, one uterine brother and one 
uterine -sister. The uterine brother and sister take 1/3 between 
them as sharers. Tho residue 2/3 is to bo divided between full 
brothers and 2 full sisters as residuaries according to the rule of 
the double share to tho male. Each brother therefore takes 
2/6X2/31=4/18, and each sister 1/6X2/'1=2/18. The result would 
bo the same if instead of a full brother and a full sister in the 
above case, there were a consanguini; brother nnd a consanguine 
sister. 


(e) Uterine brother 
Uterine sister 

Mother’s mother (=uterine sistei ) 


1/9 >1/3 as sharers. 

l/t>J 


Father’s father (i=cou. brother) 
Father’s mother ('=cou. sister) 
Con. sister 


1/3 '1 

1/6 ^2/3 as residuaries. 
1/6 J 


Note. — Substitute “uterine sister” for “mother’s niothei ”, .so that \\e 
have one uterine brother and tw'o uterine sisters. Next as tliere 
is a oonsanguine sister, substitute “ consanguine brother ” for 
“ father’s father ” and “ consanguine sister ” for “ father’s 
mother.” The uterine brother and the two uterine sisters take 
collectively 1/3 as sharers. The residue 2/3 is to be divided 
between one consanguine brother and two consanguine sisters as 
residuaries according to the rule of tho double share to the male. 
The brother therefore takes 2/4X2/3=l/3, and each sister takes 
l/4X2/3=]/6, 


(f) Husband 

Father’s father (i=full brother) . 

Full brother 

(g) Wife .... 

Uterine sister 
Uterine brother 

Maternal grandfather (=nt. brother) 

Paternal grandfather 

Note. — In the above case, it is all tho same whether you count the paternal 
grandfather as a full brother or as a consanguine brother; in 
eitlifer case he takes as a residuary. 

(h) Full brother’s son .. . .. 1/2 (being his father ’s share ) 

Father’s father (i=:full brother) 1/2 

Note. — The above illustration is taken from Baillie, II, pp. 327 328, 392. 


1/2 

. I 1/2 as residuaries, each tak- 
. . I ing 1/4. 

1/4 

..\l/3 as s-haieiSjCach taking 
. . J 1/9 

5/12 (as residuary) 


Distribution among Heirs of the Third Class. 

89. Order of succession among heirs of the third class. — 
{1) If there are no heirs of the first or second class, the estate 
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Ss. 89,90 {minus the share of the husband or wife, if any) devolves 
upon the heirs of the third class in the order given tjelow; — 

(1) Paternal and maternal uncles and aunts of the 

deceased. 

(2) Their descendants h.l.s., the nearer in degree 

excluding the more remote. 

(3) Paternal and maternal uncles and aunts of the 

parents. 

(4) Their descendants h.l.s., the nearer in degree 

excluding the more remote. 

(5) Paternal and maternal uncles and aunts of the 

grandparents. 

(6) Their descendants h.l.s., the nearer in degree 

excluding the more remote. 

(7) Eemoter uncles and aunts and their descendants' 

in like order. 

(5) Of the above groups each in turn must be exhausted 
before any member of the next group can succeed. 

Exception . — ^If the only claimants be the son of a full 
paternal uncle and a consanguine paternal uncle, the former, 
though he belongs to group (2), excludes the latter who is 
nearer and belongs to group (1). 

II, 285-286, 329-332. 

Exception to mb-see. (2). — The Shias ai® the followers of All. All was a 
cousin of the Prophet. He was also tho son-in-law of the Prophet, having been 
married to his favourite daughter Fatima. The Shias maintain tliat on the 
death of the Prophet the Caliphate (succossorship to the Prophet) ought to have 
gone first to Ali, on the ground that he was the neanwt male he\r of the Prophet. 
But the Prophet had also left a consanguine paternal uncle (named Abbas), and 
Ali was but a cousin of the Prophet, being the son of a full paternal uncle (Abu 
Talib) of tho Prophet. Ali therefore could not be the nearest male heir, unless 
tho son of a full paternal uncle was entitled to succeed in prefercnco to a con- 
.sanguine uncle. To uphold, however, the claim of Ali and that of the lineal 
descendants of the Prophet through Fatima, the Shias had to hold that the son 
of a full paternal uncle was entitlcl to succeed in preferenoe to a consanguine 
paternal uncle, and this accounts for the exception to sub-sec. (2) above. 

Eo sharers tn the third class of heirs. — The heirs of the third class are all 
■ Eesiduarie-s. There is no sharer among them as will be s(\‘n on referring to the 
Table of Sharers given above. 

90. Uncles and aunts. — To distributo tho estate among 
uncles and aunts proceed as follows : — 

(1) First, assign 2/3 of the estate to the paternal side, 
that is, to paternal uncles and aunts, even if there 
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be only one such, and 1/3 to the maternal side, that Ch. VIII, 
9 is, to maternal uncles and aunts, even if there be S, 90 
only one such. 

(2) 'Next, divide the portion assigned to the paternal 

side (that is 2/3 of the estate) among the paternal 
uncles and aunts exactly as if they were brothers 
and sisters of the deceased, that is to say : — 

(i) assign 40 uterine paternal uncles and aunts — 

(a) if there be two or more of them, 1/3 to be 
equally divided among them; 

(b) if there be only one of them, 1/6; 

(ii) divide tlie remainder among full paternal uncles 
and aunts according to the rule of the double share 
to the male, and, faMing them, among consanguine 
paternal uncles and aunts aceoi’ding to the same 
rule. 

(3) Lastly, divide the portion assigned to the maternal 

side, among the maternal uncles and aunts as 
follows : — 

(i) assign to uterine maternal uncles and aunts — 

(a) if there be two or more of tliem, 1/3 to be 
equally divided among them ; 

(b) if there be only one of them, 1/6; 

(ii) divide the remainder equally among full maternal 
uncles and aunts, and, failing them, among 
consanguine maternal uncles and aunts. 

(4) If there be no uncle or aunt on the maternal side, 

the paternal side takes the whole. Similarly, 
if there be no uncle or aunt on the paternal side, 
the maternal side takes the whole. 


Baillie, II, 285, 286, 329. 

Note . — In working out examples, proceed in the order given in this section. 


<a) 

/■Full pat. uncle 

5/6X2/3r=5/9 


2/3 

Cons. pat. uncle . 

i=:;0 (excluded "by full pat. uncle) 


[Ui. pat. unde 

1/6X2/3z=1/9 



r Full mat. unde 

5/6X1/3=5/18 

* 

1/3 

1 Cons. mat. uncle . . 

—0 (excluded by full mat. t 

ncle) 


\^Ut. mat. uncle 

1/6X1/3=1/18 


<b) 2/3 

( Full pat. aunt 

2/3 


\ Cons. pat. unde . 

0 (excluded by full pat. aunt) 


1/3 

Ut. mat. aunt 

1/3 
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Note , — Maternal uncles and aunts take equally without distinction of sex. 

(h) Vt. mat. uncle , , , , 

m. mat. aunt . taking 1/6 

Full mat. uncle . . , . , 

Fun mat. aunt 

Note . — The above result is in accordance with rule (3) above, namely, that 
full maternal uncles and aunts take equally without distinction of sox. This 
proposition, however, is not free from doubt. There is another possible view, 
namely, that full maternal uncles add aunts take eejually only if there are no 
uterine maternal uncles and aunts fas in ill. (g)], and that if tlieie be any such 
uncles or aunts (aa in the above illustration), they take according to the rule 
of the double share to the male. Aeeording to this view, the full maternal uncle 
in the above illustration is entitled to 2/3X2/3i=4/9) ond the full maternal 
aunts to l/3X2/3=2/0. The snmo remarks apply to consanguine maternal 
uncles and aunts. See Baillie, II, pp. 285 — 286, and Querry’s Translation of 
the Sharya-ul-Islam, ss. 214-219; Ameer Ali, 5tli ed., Vol. II, pp. 119-120 


91. Descendants of uncles and aunts.— If there are no 
unoles or aunts of any kind, children of deceased uncles and 
aunts take the portion of their respective parents according^ 
to the principle of representation described in secs. 80, 81 and 
82, the children of each full or consanguine paternal uncle or 
aunt dividing their parents’ share among them according to 
the rule of the double share to the male, and the children of 
each of the remaining uncles and aunts, that is, of uterine 
paternal uncles and aunts, and of maternal uncles and aunts, 
whether full, consanguine or uterine, dividing their parents’ 
share equally among them. 

If there are no children of uncles or aunts, the grand- 
children of uncles and aunts take the portion of their res- 
pective parents according to the same principle. 
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BailJie, II, 287. 

.yote.-iy-In working out examples, first ascertain the hypothetical shares of 
uncles and aunts. 

(a) The surviving relations are — 

a son and a daughter of a uterine paternal uncle, and 
a daughter of a full paternal aunt, as shown m the following 
diagram — 


Ut pat. unde (1/6) Full pat. aunt (5/6) 



i-on(l/12) daughter (1/12) daughter (5/6) 

The uterine uncle takes 1/6. The aunt of the full blood takes the residue 
5/6. The uterine uncle’s share 1/6 is to be divided equally between his son and 
daughter. The aunt’s share 5/6 goes to her daughter. 

(b) Paternal uncle’s son .. . 2/3 (the portion of the ptitertw/ stde) 

Maternal aunt’s son .. .. 1/3 (the portion of the maternal stide). 

(c) The surviving relations are (/) — 

a great-granddaughter of a full paternal uncle, Dl; 
a great-grandson and a gi cat-granddaughter of another such uncle, 
SI and D2; 

a great-granddaughter of a full paternal aunt, B3; 


Full pat. uncle (2/5) 

i 


Full pat. uncle (2/5) 


Full pat. aunt (l/S) 


221 (2/5) 


SI (4/15) 222(2/15) 


The two uncles take each twice as much as the aunt, so that each uncle takes 
2/5 and the aunt takes 1/5. The first uncle’s share 2/5 goes to his descendant Z21 . 


The second uncle’s share 2/5 is to be divided between his two descendants 
81 and D2 according to the rule of the double share to the male, so that 81 
takes 2/3X2/5=4/15, and 122 takes 1/3X2/5=2/15. 

The aunt’s share 1/5 passes to her descendant Z)3. 

According to Hanafi law, the shares will be as stated in ill. (6) to sec. 65 
above. 


92. Other heirs of the third class. — If .there are no 
descendants of uncles or aunts, the estate will devolve upon 
the other heirs of the third class in ithe order of succession 
given in sec. 89, the distribution among higher uncles and 
aunts being governed by the principle's stated in sec. 90, and 


Ch. VIII, 
Ss. 91, 92 


(/) Ago SksraUi v. Stii KuUim (1908) SSBom. 460. 
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Ss. 92-94 that among their descendants being governed by the principles 
stated in sec. 91. r 

Baillie, II, 287, 331, 332. 

The “ Return ” and the Increase.” 

93. Doctrine of “ Return.” — there is a residue left 
after satisfying the claims of Sharers, but there are no Resi- 
duaries in the class to which the Sharers belong, the residue 
reverts, subject to the three exceptions noted in secs. 94, 95 
and 96, to the Sharers in the proportion of their respective 
shares. 

Baillie, II, :62. 

Note . — In working out examples, follow the rules given in the notes 

appended to ill. (f) and ill. (1) to sec. 53. 

(a) Mother .. .. 1/6 increased to 1/4 

Davffhter . . . l/a=:.3/6 „ 3/4 

Brother 0 (excluded, as being an heir of the second 

class). 

Note . — By Hanaft law, the biother would have taken the residue 1/3. 

(b) Mother 1/6 increased to 1/5 

Father .. .1/6 „ 1/5 

Daughter . . l/2c=3/6 „ 3/5 

Note . — By Ilanafl law, the father would have taken the residue 1/6 as a 
Residuary. 

(o) Ut. sister .. .. 1/6 increased to 1/4 

Con. sister . . l/2=3/6 „ 3/4 

.Vote.— Baillie, II, 335-336. If there vvas a full sister instead of a consan- 
guine siskr, the uterine sister would have been excluded from participating lu 
the Btiurn. See sec. 96 below. 

94. Husband and wife and ” Return.” — Neither the 
husband nor the wife is entitled to the Return if there is any 
other heir. If the deceased left a husband but no other heir, 
the surplus will pass to the husband by Return. If the 
deceased left a wife, but no other heir, the older view was that 
the wife will take her share 1/4, and the surplus will escheat 
to the Crown ; in other words, that the surplus never reverts 
to a wife. But in Abdul Hamid Khan v. Peare Mirza (g) the 
Oudh Court followed the opinion of Mr. Ameer Ali (Maho- 
medan Law, Vol. II, 5th Ed., at p. 1254) and held that the 
rule now in force is* that the widow is entitled to take 
by return. 

Baillie, II, p. 262. See sec. 79 and the notes thereto. 


(tr) (1986) 10 Lack. 560, 168 1.0. 870, (*86) A.O. 78. 
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(a) Wife 1/8 

Famer 1/6 increased to 1/5 X( 7/8) 

1/6 „ l/5X(7/8) 

Daughter .. l/2=:3/6 „ 3/5X(7/8) 


= 5;;*^ Oh. VIII, 


Note. — By Hanafi law, the residue 1/24 would go to the father £ 
Residuary. 


(b) Husband 
Father 
Daughter 


.... 1/4 - 4/16 

.. 1/6 increased to 1/4X (3/4) ::r 3/16 

.. 1/2= (3/6) „ 3/4X(3/4) =9/16 


Note . — ^By Hanafi law, the residue 1/12 would go to the father as a Residuary 

95. Mother when excluded from “Return”. — If tho 
deceased left a mother, a father, and one daughter, and also— 


(a) two or more full or consangxdne brothers, or 

(b) one such brother and two such sisters, ot 

(c) four such sisters, 

the brothers and sisters, though themselves excluded from 
inheritance as being heirs of the second class, prevent the 
mother from paftieipating in tho Return, and the surplus 
reverts to the father and the daughter in the proportion of 
their respective shares. This is tlie only case in which the 
mother is excluded from the Return. 


BaiUifl, II, 272, 317-318, 365, 386. 

Mother 1/6 = 4/24 

Father 1/6 increased to 1/4X( 5/6) = 5/24 

Daughter l/2c=3/6 „ 3/4X(5/6) =15/24 

2 full brothers . . . . 0 (excluded). 

96. Uterine brothers and sisters when excluded from 
“ Return ”. — If there are uterine brothers or sisters, and also 
full sisters, the uterine brothers and sisters are not entitled 
to participate in the Return, and the residue goes entirely 
to the full sisters. This rule does not apply to consanguine 
sisters. Consanguine sisters and uterine brothers and sisters 
divide the Return in proportion to their shares. 


Baillie, II, 335-336. 

(a) Uterine brother 
Full sister 

(b) Uterine brother 
Uterine sister 
Full sister 

(c) Wife .. 
Uterine sister 
Full sister 


=!/(> 

. . 1/2 (as 8harer)-l-l/3 (by Return) =6/6 
' 1 1/3, each taking 1/6 

1/2 (as sharer) -1-1/6 (by Return) =2/3 
. 1/4=3/12 
. 1 / 6 = 2/12 

. 1/2 (ae riiarer)-f-l/12 (by Beturn)=7/12 
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Ss 96 97 Note . — The wife in case (c) ie not entitled to the “ Return ” as there are 

’ ' other heirs of the deceased (s. 94). The uterine sister is excluded from the 

“ Return ” by the full sister, and the latter takes the whole “ Return.” 

Consanguine sister . — There is a conflict of opinion whether a consanguine 
sister is entitled to the whole “ Return ” in the absence of a full sister. The 
author of the Sharaya-ul-Islam is of opinion that she is not. The author of the 
Kafi is of opinion that she is. See sec. 93, ill. (c). 

97. Doctrine of “ Increase ”. — The Sunni doctrine of 
Increase is not recognized in the Shia law. According to 
the Shia law, if the sum total of the shares exceeds unity, 
the fraction in excess of the unity is deducted invariably from 
the share of — > 


(a) the daughter or daughters; or 

(b) full or consanguine sister or sisters. 

llaillie, II, 263, 396. 


(a) Husband . .. 1/4=3/12 =3/12 

Daughter .. .. 1/2=6/12 reduced to (6/12—1/12) =5/12 

Father . . . 1/6=2/12 =2/12 

Mother . . . . 1/6=2/12 =2/12 


1 


Note . — Hero the e.xcess over unity is 1/12, and this is to be deduotcil fre 
the daughter’s share. 


(b) Husband . . 
2 daughters 

Father 

Mother 


. . 1/4=3/12 =3/12 

. 2/3=8/12 reduced to =5/12 (each 5/24). 

(8/12—3/12) 

. . 1 / 6 = 2/12 = 2/12 

.. 1 / 6 = 2/12 = 2/12 


(c) Husband 

2 full (or cons.) sisteri 


15/12 

l/2=3/C 

2/3=4/6 reduced to 
(4/6-1/6) 


1 

=3/6=l/2 

=3/6=l/2 (eacli 1/4) 


7/6 

(d) Husband .. .. 1/2 

Uterine sister or brother. 1/6 
Full (or cons.) sister. 1/2 reduced to 

(l/2-l/6)=l/3 


7/6 

Season of the rule . — ^The reason of the rule laid down in this section is 
stated to be that since a full sister, when co-existing with uterines, gets the full 
benefit of the “ Return ” (s. 93), it is but fair that when the sum total of tlie 
shares exceeds unity, she should bear the deficit. But what then of the consan 
guine sister? According to the Sharaya-ul-Islam, a consanguine sister is not 
entitled to the whole ' ‘ Return ’ ' when she co exists with uterines. Why then 
should she bear the deficitf 
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97A. Escheat. — On failure of all natural heirs, the estate 
of a deceased Shia Mahomedan escheats to the Crown (h). 

BaiDif, II, 301, 362-363. See sec. 79. 

Miscellaneous. 

98. Eldest son. — The eldest son, if of sound mind, is 
exclusively entitled to the wearing apparel of the father, and 
to his Koran, sword and ring, provided the deceased has left 
property besides those articles. 

Baillie, II, 279. 

99. Childless widow. — A childless widow takes no share 
in her husband’s lands, but she is entitled to her one-fourth 
share in the value of trees and buildings standing thereon, 
as well as in his movable property including debts due to him 
though they may be secured by a usufructuary mortgage or 
otherwise. 

Baillie, II, 295; Jkfir Alii v. Sajuda Begum (i) ; Vmardaroji Ah Khan v. 
Wilayat AK Khan (j) •, Musafar Ali v. Parbati (fc); Aga Mahomed Jaffer v. 
Koolsom Beebee (i) ; Durga Das v. Nawab Ah Khan (m); Syeil Ah v. Syed 
Muhatrmad (n). 

The expression “ lands ” in this section is not confined to agricultural land 
only, it includes lands forming the site of buildings (o). But a childless widow 
in the absence of other heirs, was held entitled to inherit in addition to her 
one-fourth all the I'emainder of her husband’s piopcrty, including a house by 
virtue of the doctrine of “return” (p). 

100. Illegitimate child. — ^An illegitimate <'hild does not 
inherit at all, not even from his mother or her relations, nor 
do they inherit from him. 

Baillie, II, 305; Sahebeadee Begum v. Hmmut Bahadur (q). 


(h) Muisammat Khurtaidi v. Secretary of 
State (1926) 6 Fst. 689, 94 I.O. 
483, (’26) A.P. 821. 

<i) (1897) 21 Mad. 27. 

0) (1896) 19 AU. 169. 

(k) (1907) 29 All. 640. 

<0 (1897) 25 Oal. 9 P.O. 

(m) (1926) 48 All. 657, 96 I.O. 19, (’26) 
A. A. 622. 


(n) (1928) 7 Pat. 420, 116 I.O. 525, 

(’28) A.P. 441. 

(o) (1897) 25 Cal. 9 P.O., «upra. 

ip) Abdul Hamid. Khan v. Peart Mina 
(1936) 10 Luck. 660, 163 I. 0. 
379, (’36) A.O. 78. 

( 7 ) (1869) 12 W.R. 612, a c. on review 
(1870) 14 W.B. 126. 
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CHAPTEK IX. 

Wills. 

Works of authority: Hedaya and Fatawa Alamgirl (Baiilie).— The 

S. 101 leading authority on the subject of wills is the Hedaya (Guide), which was 
translated from the original Arabic into Persian by four Maulvis or Mahomedan 
lawyers and from Persian into English by Giarles Hamilton, by order of Warren 
Hastings, when he was Governor-General of India. The Hedaya was composed 
by Shaikh Burhan-ud-Din Ali who flourished in the twelfth ceiituiT. The author 
of the Hedaya belonged to the Hanafi School, and it is the doctrines of that 
school that he has principally recorded in that work. The Fatawa Alamgiri is 
another work of authority, and it has been accepted by the Courts in India as 
well as by the Privy Council as of greater authority than the Hedaya. It 
was compiled in the seventeenth century by command of the emperor Aiirangzeb 
Alamgir. It is “a collection of the most authoritative futwan or expositions 
of law on all points that had been decided up to the tuiio of its preparation.” 
The law there expounded isr again the law of the Ilanafl sect, as the Mahomedan 
sovereigns of India all belonged to that sect. The first volume of Baillio's 
Digest of Mahomedan law is founded chiefly on that work. Both tlie HeAaya 
and Fatawa AlamgtH deal with almost all topics of Mahomedan law, except 
that the Law of Inheritance is not dealt with in the Hedaya. The references 
to the Hedaya in this and subsequent chapters are given to th? pages of 
Mr. Grady’s Edition of Hamilton’s Hedaya. The first volume of Baillie’s 
Digest is referred to as ” Baillie.” The leading woik on Shia law is Sharaya- 
ul-lslam, for which see tho preliminary note to sec. 74 above. 

101. Persons capable of making’ wills Subject to tho limi- 

tations hereinafter set forth, every Mahomedan of sound 
mind and not a minor may dispose of his property by will. 

Hedaya, 673; Baillie, 627. 

Majority under Mahomedan Law. — The age of majority as regards matterc 
otlier than marriage, dower, divorce and adoption, is now regulated by the Indian 
Majority Act IX of 1875. Sec. 3 of the Act declares that a person shall be 
deemed to have attained majority when ho shall have completed the ago of 
eighteen years. In the case, however, of a minor of wh(>se person or property 
a guardian has been appointed, or of whose property the superintendence has 
been assumed by a Court of Wards, tho Act provides that the age of majority 
shall be deemed to have been attained on the minor completing the age of twenty- 
one years. 

Minority under the Mahomedan law terminates on completion of the fifteenth 
year; therefore, before the passing of Act IX of 1875, a Mahomedan who had 
attained tho age of fifteen years was competent to make a valid disposition of 
his property (Ameer Ali, 4th cd., Vol. I, pp. 42-43). But this rule of Mahomedan 
law, so far as regards matters other than marriage, dower and divorce (adoption 
not being recognized by that law), must be taken to be superseded by the provi- 
sions of tho Majority Act, for the Act extends to the whole of British India 
(a. 1), and applies to every person domiciled in British India (s. 3). Hence 
minority in the case of Mahomedans, for purposes of wills, gifts, wakfs, etc., 
terminates not on the completion of the fifteenth year, but on completion of the 
eighteenth year (a). 

(a) Oompu* Sai Oulab r. TKakortlal (1S13) SO Bom. 882, 17 I.O. 86. 
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Ch. IX, 
Ss. 

lOl-lOS 

102. Form of will immaterial. — A will {wasiyyat) may be 
jnade either verbally or in writing. 

Writing not necessary. — “ By the Mahomedan law no writing is requiied 
to make a will valid, and no particular form, even of verbal declaration, is 
necessary as long as the intention of the testator is sufficiently ascertained ” (o). 

In a case before the Privy Council a letter written by a testator shortly l)efore 
his death and containing directions as to the disposition of his property, was 
held to constitute a valid will (d). The mere fact that a document is called 
tamhk-nama (assignment) will not prevent it from operating as a will, if it 
possesses the substantial characteristics of a w-ill (e). But where a Mahomedan 
executed a document which stated, “ I have no son, and I have adopted my 
nephew to succeed to my property and title," it was held by the Privy Council 
that the document did not operate as a wil'. Nor did it operate as a gift, for 
there was no delivery of jiossession to the nephew by tlie dceemsed (/). An 
immediate and irrevocable dispoMtion subject to the reservation of the usufiuct 
for life operates as a gift and not as a will (g). 

A Mahomedan will, though in writing, does not lequiro to he signed (/i): 
nor, even if signed, does it require attestation (i). The reason is that a Malm 
medan will does not require to be in writing at all 

Oral will, proof of. — The burden of establishing an oral will is always a 
very heavy one; it must be proved with the utmost preoisAon, and with every 
circumstance of time and place (./). The Court must be made certain that it 
knows what the speaker said and must from the elreumstances and from the 
statement bo able to infer for itself that testamentary effect was intended, in 
addition to being satisfied of the contents of the direction given (k). 

103. Bequests to heirs. — bequest to an heir is not valid 
unless the other heirs consent to the bequest after the death 
of the testator {1). Any single heir may consent .so as to 
bind his own share (w). 


Shia law: suicide.— A will made by a person after he has taken poison, or 
done any other act towards the commission of suicide, is not valid under the 
Shia law: •aillie, II, 232. In Mazhar Eusen v. Bodha Bihi (b), the deceased 
first made his will, and afterwards took poison. It was neld that the will wis 
valid, though he had contemplated suicide at the time of making the will. 


(t) (1898) 21 All. 91. 

(c) Mahomed Alfa/ v. Ahmed Bukih (1876) 

25 W.R. 121 P.O. 

(d) Mazhar Hueen y. Bodha Bibi (1898) 

21 All. 91; Abdul Hameed v 
Mahomed Yoonue (1940) 1 M L ,T. 
273,187 1.0 414, (’40) A. M 153 

(e) Saittd Kasum v. Shaieta Bibi (1876) 7 

N W.P. 318; Ithri Singh v Baldeo 
(1884) 11 I. A. 136, 14M48, 10 
Gal. 792, 800-802. 

(/) /«»niunt Singjee v. Jet Singjee (1844) 
3 M.I.A 245, 258; Macnaghten, 
p. 124, case 64. 

(g) Mohammad r. Fakhr Jahan (1922) 49 
I. A. 195, 44 AU. 801, 68 I.O. 264, 
(’22) A. PO. 281. 

(A) Aulto Bibi y. Alfluddin (1906) 28 All. 
715. 

(() In re Aba Satar (1906) 7 Bom.L.B. 
658 rCntchi Memon wiUl; Saraiai 
y. Mttiumed (1919) 48 Bom. 641, 49 
I.O. 887 fCutchi Memon willl. 


(i) Fenlleat I 


) (1981) 68 I 


362, 133 I.O. 711, (’81) A. P.O. 

285. 

(A) Mtthabir Praead v. Muetafa (1937) 41 
Cal. W.N. 933, 188 I.O. 418, (’37) 
A. PO. 174; Mt Ithar Fatma Bibi 
y. Mt Anaor BiM (1989) A L J. 
642, 182 1.0 801, (’39) A A 348 

(f) Qhulam Mohammad v. Ohulam Ilusain 
(1932) 59 I A 74, 54 All 93, 136 
I.O. 464, (’32) A PO 81; Shek 
Muhammad y. Shek Imamuddin 
(1865) 2 B H 0. 60; AAmad y. 

Bai Bibi (1916) 41 Bom. 877, 39 I.O. 
88 [Bhsgdari propert;] ; Muharram 
AU y Barkat AH (19h) 12 Lah. 

286, 125 I.O. 886, (’80) A.L. 696; 
Ohulam Mohammad y. Ohulam 
Uueam (1932) 69 I. A. 74, 54 All. 
98, 84 Bom.L.B. 610, 136 I.O. 
464, (’A2» A, PC. 81; fla/afun v 
BiUati Ehanum (1903) 30 Oal. 683, 

(m) Salaj/jee y. Fatima (1923) 1 Bang. 60, 
68, 71 I.O. 768, (’22) A. PO. 891 
fP.0.1. 
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S. 103 Explanation . — In determining whether a person is or is 

not an heir, regard is to be had, not to the time of the execution 
of the will, but to the time of the testator’s death. 

Ulustrations. 

[(a) A Mahoiiipdan dies leaving him stirviving a son, a father, and a 
liatenial grandfather. Here the grandfather is not an “ heir,” and a bequest 
to him will he valid without the assent of the son and the father. * 

(aa) A Mahomedan dies leaving a son, a widow and a grandson by a 
prcdeceasc'd son. The grandson is not an heir and a bequest to him is valid to 
the extent of one-third without the consent of the son and widow (a). 

(b) A, by hia will, bequeaths certain property to his father’s father. 
llcHides tlie father’s father, the testator has a son and a father living at the 
time of the will. The father dies in the lifetime of A. The bequest to the 
grandfather cannot take effect, unless tlie son assents to it, for the fathei being 
dead, the gi.mdfatber is an ” heir ” at the time of A 'a death. 

(c) A, by his will, bequeaths certain property to his brother. The only 
relatives of the testator living at the time of the will are a daughter and the 
brother. After tlie date of the will, a son is born to A. The son, tlie daughter 
and the brother all survive the testator. The bequest to the brother is valid, 
for though the brother was an expectant heir at the date of the will, ho is not 
an “ heir ” at the death of the leetalor, for he is excluded from inlieiitaiico by 
the son. If tho daughter and the brother had been the sole surviving relatives, 
the brother would have been one of the heirs, in which case tho bequest to him 
could not have taken effect, unless the daughter assented to it: Baillie, (i^ri, 
Iledaya, C72. 

(d) A bei|ueaths pioperty to one of Ins sons as hia exceutoi upon trust 1o 
expend such portion thereof as he may think proper ” for the testator’s welfaie 
hereafter by charity and pilgrimage,” and to retain the surplus for his sole aiul 
absolute use The other sons do not consent to the legacy. The bequest is void, 
for it is ” in reality an attempt to give, under colour of a religious bc(|uest,” 
a legacy to ono of the heirs: Khajooroontssa v. Rowshan Jehan (1876) 2 
Cal, 184, 3 T A. 291. ff the bequest had been exclusively for religious pin poses, 
and if those purposes had been sufficiently defined, it would have been valid to 
till' extent of the l>c(|iicathable third. 

(e) A M.a1iomodaii le.avo3 him surviving a son and a daughter. To the sou 
lie bequc.iths threc-fouitlis of his property, and to the daughter oue-fourtli. If 
the diiiighter docs not comient to the disposition, she is entitled to claim a tliiul 
of the propcity as her share of the inheritance- see Fatima Bi-bee v. Ariff 
Lmailjte (1881) 9 C L R 66.1 

lledaija, 621; Raillic, 62.6, as to Explanation Under the Mahomedan law 
a In'qiiest to an heir is not valid without the consent of the other heirs; and 
such consent may be inferred from their conduct (o). The policy of that law 
18 to prevent a testator from interfering by will with the course of devolution 
of iiropei'ty according to law among his heirs, although he may give a specified 
portion, ns miuh .is a third to a stranger (p). The reason is that a bequest in 
favour of an heir would be an injury to the other heirs, as it would reduce their 
sliaie, and ” would consequently induce a breach of the ties of kindred ” 
(lledaija, 671). But it cannot be so if the other heirs, " having arrived at tho 
age of majority,” consent to the bequest. The consent necessary to give effect 
to tho beijiiest must be given after the death of the testator, for no heir is 
entitled to any interest in the property of the deceased in hie lifetime. The 


<n) .IMul Bari y. Nanr Ahmad (’83) A.O. (’85) A.B. 84. 

142, 160 I.O. 830. (p) Khaioeroonieta r. Rowihan Jehan 

(o) Mahomed Euteam y. AUhabai (1984) (1876) 2 C*l. 184, 196, 8 I, A. 291 

86 Bom.L.B. 1166, 166 I.O. 384, 807. 
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fact that an heir consenting to a bequest to a co-heir is an insolvent at the time 
when the consest is given, is immaterial; the consent is effective all the same (g). 

If the* succession is governed bj custom which does not destroy the testa- 
mentary capacity of the owner the rule still applies. The bequest to an heir 
is invalid without the consent of those who are the other heirs uci ording to 
the custom (r). 


Where a bequest is made to an heir subject to a condition which is \oul as 
being repugnant to the Mahomedan law, e.g., that the legatee shall not alienate 
the property bequeathed, and the other heirs consent to the bequest, the legatee 
will take the property absolutely as he would have done if ho were a stranger (s). 
Similarly where a bequest is made to an heir subject to the condition that in 
the event of his death the property shall go to X, and the other heirs assent 
to the legacy, the condition attached to the legacy being void, he will lake the 
property absolutely (t). See sec. 138 below. 


Bequests to heirs and non-hens. — See notes to see. 104 under the same head. 


Bequest of remainder. — A bequeaths the rents of a liouhe to one of his sous 
for life, and after his death to a charitable society tor tlic benefit of the poor. 
The other sons do not consent to the legacy. The bequest to the son being void 
for want of assent of the other sons, the subsequent becpiest to chanty 
also fails (u). 

Shla law. — According to the Shia law, a testator may leave a legacy to an 
heir so long as it does not exceed one-third of his estate. Such a legacy is valid 
without the consent of the other heirs. But if the legacy exceeds one third, it 
is not valid unless the other heirs consent thereto; such consent may bo given 
either before or after the death of the testator (u): Baillie, II, 244. But such 
consent cannot bo given after previous repudiation (w). The consent of tho 
heirs will not, however, validate tho illegal conferment of a power of aptioint- 
ment or a transgression of rule against perpetuities (wl). In Fahmida v. Jafr% (x), 
the High Court of Allahabad laid it down as a broad proposition of law 
that where a bequest to an heir exceeds one-third, and the other heirs do not con- 
sent to the bequest, the bequest is void in its entirety. Falmula’s case was 
followed by the same High Court in Amrit Bibi v. Mustafa (y). But in the 
first case the bequest was of tho entire property to one heir (daughter) to the 
exclusion of the other heir (another daughter). In tho second case also the 
beiiucst was substantially of the whole of the testator's property to one heir 
(testator’s widow) to the exclusion of the other heir (daughter’s daughter), and 
the Court treated it as a case of entire exclusion of the daughter’s daughter. In 
the latest Allahabad case on the subject (z), the testatrix had two daiiglitors, 
and it was not clear whether the bequest to one of them exceeded onc-thiid. In 
any event the finding of tho Court was that each of the two daughters had a 
portion of the estate bequeathed to her. On these facts the Court refused to 
apply the rulings in the two earlier cases, and upheld the bequest. As to the 
decision in the earlier cases it was said that it should be confined to cases where 


Ch. JK 
S. 103 


(g) Azit-un-Nisiia r. Ohient (1920) 42 All 
593, 69 I.O 296; Imdadnl 

Rahaman v. Purbi Din (1938) 13 
Luck. 174, 166 I 0 980; (’37) AO. 
239, disapproving Salt Charan v. 
Mohammad Jamil (1930) All L.J. 
688, 122 I.O. 762, (’30) A A 
498 

(r) Irehad UUah Khan v, Mt. Fakiia Khan 
(1937) 12 Luck. 592, 165 I C 
322, (’37) A 0. 4 

(») Abdul Karim v. Abdul Qayum (1906) 
23 All. 324. 

(0 JVosir Ail V. Sughra Bib% (1920) 1 Lah. 
302, 54 I.C. 853. 

(tt) Fatima Bibet v. Arig lemailjet (1881) 
9 O.L.B. 66, with facta slightly al- 
tered. 

(r) HiMoini Begam v. Muhammad Mehdi 


(1927) 49 All 547. 100 I 0 673, 

(’27) A. A 840, dissenting from 
Fahmida v Jafri (1908) 30 All. 

153 where it was held that the con- 
sent must be given ofter the death 
of the testator. 

(w) Mahabir Praead v Muetafa (1937) 
41 Cal W N. 933, 168 I 0 418, 

(’37) A.PO. 174 

(wl) Ail Roza v. Nawazith AH (1943) O. 
W.N 50, 206 1 0 7, (’48) A.O. 

243 

(*) (1908) 30 All. 153. 

(») (1924) 46 All. 28, 77 I.C. 66, (’24) 
A. A 20 

(s) Stuaini Begam v. Muhammad Mehdi 
(1927) 49 All. 547, 100 I.C. 673, 
(’27) A. A. 340. 
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gg tlie whole eatete was bequeathed to one heir and the other heirs were exeluded 
103 104 from inheritance. This, it is submitted, is the correct view.^ The onlv 

' authoritative text on the subject is to be found in Sharaya-ul-Islam, where it is 
said: “ If a person should make a will excluding some of his children from their 
shares in his Emccession, the exclusion is not valid.” The text further goes on 
to say that the better view is that the words of exclusion ” are quite futile and 
of no cfflcncy whatever Baillie, II, 238. The meaning of this text would 

appear to be that where a be(|iiest is made of the entvre property to one heir 
to the exclusion of the other heirs, the will is to be read as if it did not contain 
any disposition of the projierty. But it does not follow that where a bequest 
to an heir is not of the entne estate, but merely exceeds the legal third, such be- 
quest also is void in its entiiety. 

104. Limit of testamentary power — A Mahomodan cannot 
by will dispose of more than a third of the surplus of his 
estate af t('r payment of funeral expenses and (h'bts. Bequests 
ill excess of the lef*al third cannot take effect, unless the heirs 
eonsi'iit tlieri'to after the death of the testator (a). 

I[(datfa, 671; Baillie, 625. 

Omnn of the rule. — ” Wills arc declared to be lawful in the Koran and the 
traditions; and all out doctors, moicovcr, have concurred in this opinion ” : 
Hedaya, 671. But the limit of one-third is not laid down in the Koran. This 
limit derives Esinction from a tradition reported by Abee Vekass. It is said 
that the i’lophut paid a visit to Abee Vekass while the latter was ill and Ins life 
was despaired of. Abee Vekass bad no h-eirs except a daughter, and he asked 
the Prophet whetlicr he could dispose of the whole of hi.s property by will to 
which tin. Prophet replied saying that he could not dispose of the whole, nor 
even two thiids, nor one half, but only one-third ; ITedaya, 671. But though 
the limit of one third is not proscribed by the Koran, there are indications in 
the Koian that a Mahoniedan may not so dispose of his property by will as to 
leaie Ins heirs deslitnte. See Sale’s Koran, Suia IV, and Preliminary Discourse, 
section VI. 

• Coti.\fnt of //<7»s.— It will be seen from this and the preceding section that 
' the power of a Mahomedan to dispose of his property by will is limited in two 
wavs, tiist, as legards the perions to whom the propeity may be bo(]ueathod, and, 
soeoiidly, as regauls the extent to which the property may be bequeathed. The 
only ease in which n testamentary disposition is binding upon the beirs is wheie 
the beipiest does not exceed tlic legal tliird and it is made to a person who is not 
an heir. But a bei|ucst in excess of the legal third may bo validated by the 
eoiisent of the heirs, similarly, a bequest to an heir may be rendered valid by 
the consent of the other heirs. The reason is that the limits of testamentary 
power exist solely for the benefit of the heirs, and the heirs may, if they like, 
forgo the benefit by giving their consent. For the same reason, if the testator 
has no liens, lie m:i\ bei|ne:itli the whole of liis propeity to a str.inger: see 
Baillie, 625. 

If tlie heirs do not eonsent, the remaining two thirds must go to the heirs 
in the .sliarcs prescribed by the law. The testator cannot reduce or enlarge their 
shares, nor can he restrict the enjoynient of their shares (6). 

(’on scat cannot he rescinded. — .\.s to the consent of heirs to a legacy exceed- 
ing the legal third, it is to be remeiiiberod that the consent once given cannot be 
ic.sciiubxl: Hedaya, 671. 


(o) Ehatcoroomua r. Roiothan Jekan ( H.O. 850. 

(1876) 2 Cnl 184, 3 I. A 291, (5) /«ewa ▼. Taeoob Attif (1928) 6 Rang 
Chtrachom v 7aJio (1865) 2 U I 642, 114 I.O. 808, (’28) A.B. 307. 



WILLS. 


119 


Consent may he express or implied . — The consent need not be express; it may Qj| 
be signified by conduct showing a fixed and unequivocal intention. A bequeaths - 
the whole cA his property, which consists ol three houses, to a stranger. The will 104 JQS 
is attested by his two sons who are his only heirs. Afte. A 's death the legate© ' 
enters into possession and recovers the rents with the knowledge of the sons and 
without any objection from them. These facts are sufficient to constitute con- 
sent on the part of the sons, and the bequest will take effect as against the sons 
and persons claiming through them ( 0 ). 

Bequests to heirs and non-heirs. — ^Where by the same will a legacy is given 
to an heir and a legacy also to a non-heir, the legacy to the heir is invalid unless 
assented to by the other heirs, but the legacy to the non-heir is valid to the 
extent of one-third of the property. A beqne.aths 1/3 of his property to S, a. 
non heir, and 2/3 to H, one of his heirs. The other heirs do not assent to the 
bequest to H. The result is that S will take 1/3 under tlio will, and the remain- 
ing 2/3 will be divided among all the heirs of A (d). Similarly if A bequeaths 
the whole of his property to his wife and a non heir, and the bequest to the 
wife is not assented to by the other heirs of A, the non heir will take 1/3 under 
the will (that being the maximum disposable und'-r the will), and the remaining 
2/3 will bo divided among the heirs of A (e). 

Bequest for pious jmrposes. — A bequest, though it be for pious purposes, 
can only he made to the extent of the'bequeatliable third (/). 

Commission to executor.— A commission to an executor by way of remunera- 
tion is “ a gratuitous bequest, and . . . certainly not in any sense a debt.” It 
is therefoic subject to the rules contained in this and the preceding section (g), 

Cutchi Memons and Khojas. — ^As to Cutchi Memons and Khojas sec sections 
16A and 16B supra. 

Shla law. — Under the Bhia law, the consent necessary to validate a bequest 
exceeding the legal third may be given either before or after the death of the 
testator; Baillie, II, 233. 

105. Abatement of legacies. — If the bequests exceed the 
legal third, and the heirs refuse their consent, the bequests 
abate ratcably. 

Eedaya, 766 : Baillie, 636-637, 

Bequests for pious purposes. — Bequests for pious purposes fall under three 
claH,sos according to the purpose for which they are made, namely; — 

(1) Bequests for faraisi, that is, purposes expressly ordained in the Koran, 
namely, (i) haj (pilgrimage), (ii) eakat (tithe or poor’s rate), and (iii) ex- 
piation, e.g., for prayers missed by a Mahomedan. 

(2) Bequests for wajtbat, that is, purposes not expressly ordained, but which 
are in themselves necessary and proper, namely, sadaqa fitrat (cliarity given on 
the day of breaking fast), and sacrifices. 


( 0 ) Daulatram v. Abdul Kayum (1902) 26 
Bom. 497. See also Sharifa Aibi 
V. Qulam Mahomed (1892) 16 Mad. 
43; Mahomed Euieain v. Auhabai 
(1934) 36 Bom.L.B. 1155, 156 

I.O. 334, (’85) A.B. 84; Ma 

Rhatoon v. Ma Mya (1936) 165 I. 
C. 282, (’86) A.B. 448; Faqir 

Mahomed Khan t. Baean Shan 
(1941) 16 Luck. 93, 190 I.O. 132, 
(’41) A.O. 26. 

(d) Muhammad y. Julia Bibi (1920) 42 
All. 497, 61 I.O. 947; Qhulam Jan- 


nat v. ttahmat Din (1934) 15 Lah. 
889, 163 I 0. 83, (’84) A.L 427. 
(a) (1920) 42 All. 497, at p. 602, 61 I. 
0. 047, supra', Abdul Bari y. Naeir 
Ahmed (’88) A.O. 142, 160 I. 0. 
330. 

(/) Badrul lelam AH Khan y. AH Begum 
(1935) 16 Lah. 782, 168 1,0. 465, 
(’35) A.L. 261. 

(g) Aga Mahomed Jafer y. Keolsom Bee- 
bee (1897) 26 Cal. 9, 18 P. 0.; 
SatauJee y. Fatima (1928) 1 Bang. 
60, 71 I.O. 763, (’22) A.PO. 891. 
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gg (3) Bequtsta for nawafil, that is, bequests of a purelj voluntary nature, e.g.y 

106-108 to the poor, or for building a mosque, or a bridge, or an inn for travellers. 

Of those three classes bequests of the first class take precedence over bequests 
of the second and the third class, and bequests of the second class take preced- 
enoa over bequests of the third class. In class (1) again, a bequest for haj 
must be paid before a bequest for iialcat or tithe, and a bequest for sakat must be 
paid before a bequest by way of expiation. 

Eedaya, 688; Baillie, 653-654. 

Shla law. — The Shia law is different for that law does not recognize the prin- 
ciple of rateable distribution Tinder that law if a testator bequeaths 1/3 of his 
estate to A, 1/4 to B, and 1/C to C, and the heirs refuse to confirm the bequests, 
A, the legatee first named, takes 1/3, and It and C take nothing: Baillie, II, 235. 
But if, instead of 1/3, 1/12 was given to A, then A would take 1/12, and b’ 
would take 1/4, but C, who is last in order would not be entitled to anything, as 
I/I24-I/4 exhausts the legal third. To the above rule there is an exception — 
where there are successive bequests of the exact third to two different persons, as 
where a testator bec|iieath8 1/3 of his property to A, and 1/3 again to 7?. In 
such a case the later bcijuest would be a revocation of the earlier bequest, so 
that B would take the whole of the one-third, and A would take nothing ; Baillie, 
II, 235 If a will is made of the whole property in favour of a single legatee, 
then no doubt that legatee may claim that he should take one-third of the pro- 
perty. But where there are different objects provided for in the document, there 
is no rule by which each object should be reduced to one third of the amount 
and therefore the document does not appear to bo valid as a will (h). 

106. Bequest to unborn person. — A bequest to a person not 
yet in existence at the testator’s death is void; but a bequest 
may be made to a child in the womb, providt'd it is born witliin 
six months from the date of the will. 

The legatee, according to Mahomedan law, must be a person competent to 
receive the legacy Baillie, 624; he must therefore be a person in existence at 
the death of the testator (1). As to Ircquests to a child in the womb, see Eedaya, 
674 

107. Lapse of legacy. — If the legatee docs not survive tlu' 
testator, the legacy will lapse, and form part of the estate of 
the testator. 

Oompaip tlie Indian Succe.ssion Act, 1925, sec. 105, which, lionoior, doivs 
not apply to Muhoiiicdnns. 

Shla law — Under the Shia law, the legacy would, in such u case, pass to 
the heirs of the legatee, unless it is revoked by tlio testator; but if tlie legatee 
should die without leaving nny heir, the legacy would pass to the heirs of the 
testator (./). Baillie, II, 247. 

108. Subject of legncy — It is not requisite to the validity 
of a bequest that the thing bequeathed should be in existence 
at the time of making the will ; it is sufficient if it exists at the 
time of the testator’s death. 


(ft) Aanu Kubra Bibi v. Uuiafaruddin I 
Balder (1940) A.L.J. 604, 193 I. 
0. 410. (’40) A. A. 463. 

(i) Abdul Oadur t. Turner (1884) 9 Bom. ' 


16 U. 

(f) Hueaini Beffam v. Muhammad Xehdi 
(1937) 49 All. 647, 100 I.O. 673, 
(’37) A. A. 840. 
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Baillie, 624. Tlie reason is that a will takes effect from the moment of 
the testator’s d^path, and not earlier. The subject of a gift, however, must 
be in exisfence at the time of the gift: see sec. 136. 

108A. Subject of Bequest. — bequest may be made of any 
property which is capable of being transferred, and which 
exists at the testator’s death. It need not be in existence 
at the date of the will. 

Baillie, 624, 665-666. 

108B. Bequest in future. — A bequest in f uturo is void : as 
to gift, see sec. 136. 

1080. Contingent bequest. — A contingent bequest is void: 
as to gift, see sec. 137. 

108CC. Conditional bequest. — A bequest with a condition 
which derogates from the completeness of the grant takes 
effect as if no condition was attached to it, for the condition 
is void {k). But Amjad Khan’s case {1) must be taken into 
account before applying the doctriiKi to destroy a life estate. 
See sec. 44. As to gifts, see s. 138. 

108D. Alternative bequest. — ^An alternative bequest has 
been held to be valid. 

A (lutohi Meuioii, who Imd no son .at the d.ate of his will, bequeathed the 
residue of his property in effect as follows: "Should 1 have a son, and if such 
son bo qUm! at my death, my executors shall li.and over the residue of my 
property to him; but if such sou dies in my lifetime leaving a son, .and the 
latter is alive at my death, then my exetutois shall hand over the residue to 
him. But if there be no -son or gr.andson .alive at my death, my executor shall 
apply the rc.sidup to charity.” The testatoi died without having ever had a 
son. It was held that the gift was not conditioned in fiiluio, but it was an 
absolute gift in the alternative and that the charity was entitled to the re,sidue (in). 

109. Revocation of bequest. — A bequest may be revoked 
either expressly or by implication. 

nedaga, 674; Baillie, 628. Kevoc.ation is express', when the testator re- 
vokes the bequest in express terms, cither oral or x^ritten. It is imjdicd, xvlien 
he does an act from w'liicli revocation may be inferred. 

It IS doubtful whether, if a testator denies that he ever made a beiiucst, the 
denial operates as a revocation; but tho hotter opinion seems to be tli.'it it doev 
not: Iledaya, 675: Baillie, 630. 

110. Implied revocation — A bequest may be revoked by an 
act which occasions an addition to the subject of the bequest, 
or an extinction of the proprietary right of the testator. 

(*) Jfa Umyin y. P. L S A. B. 8. Ohet- i I.O. 406, ('29) A, PC. 149. 

tyar (1985) 158 I.O. 848, ('36) A. (m) Advocate-GentTal ▼. Jimbahai (1917) 

R. 818. 41 Bom. 181, 284-286, 81 I.O. 106 

(0 (1929) 66 I.A. 213, 4 Luck. 305, 116 ' [Ontehi Mamon will]. 

16 


Ch. IX, 
Ss. 

108.110. 
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Ss. [(a) A be^iuest of a piece of land is revoked, if tlic testator subsequently 

110-112 builds a house upon it. I 

(b) A bequest of a piece of lopper is revoked, if tb.-' testator subsequently 
converts it into a vessel. 

(e) A bequest of n house is levokcd, if the testator sells it, or makes a 
Rift of it to another ] 

Eejlaya, 671, Cyjrt, R-iilho, 62.‘l-629 TIic illustiations are taken from the 
Ttt'daya. 

111. Revocation by subsequent will.— A bequest to a person 
is revoked by a bequest in a subsequent will of the same pro- 
perty to another. But a subsequent bequest, though it be of 
the same property, to another person in tin* same will, does 
not operate as a revoeation of the prior hetpiost, and the pro- 
perty will be divided between the two legatees in equal shares. 

Hcdaya, C?.*); Baillip, 630. 

IIIA. Probate of a Mabomedan will — (i) A Maliomedan 
will may, after due proof, be admitted in evidence even though 
no probate has been obtained (n). 

(2) In the case of a Mabomedan will, the estate of the 
testator vests in tlie executor, if he accepts office, from the 
date of the testator’s death, and he has the power to alienate 
the estate for the purpose of administering it, and has all 
other powers of an executor under the Probate and Adminis- 
tration Act, 1881, and the corresponding provisions of the 
Indian Succession Act, 1925 (o). Sec sec. 30 and notes. 

Thu same lulo applies to wills of Cutehi Memons (p) and Khojas (q). 

As to suits for recovery of debts, sec. 38. 

lllB. Letters of administration. — Plxcept iis regards debts 
duo to the estate of the deceased [sec. 38], no letters of admi- 
nistration are necessary to establish any right to the property 
of a Mabomedan who has died intestate [Indian Succession 
Act, 1925, sec. 212 (2)]. 

112. Executor need not be a Mabomedan. — It is not neces- 
sary that th(‘ exi'cutor of the will of a ^Mabomedan should be 
a Mabomedan. 

(n) Shatk Uooia v. Shmk Etaa (i884) of n Hindu will, but applies also 

8 Bon 241, 256, Abdul Karim v to n Mnhmncdan will]; ShemaU v 

Karmali (1920) 22 Bom L B. 708, AUmed Omer (1981) 83 Bom.L B. 

58 I 0. 270, Mahomtd Yusuf V 1056, 135 I 0. 817, (’31) A B. 

Barsovandos (1928) 47 Bom. 231 533; (1884) 8 Bom. 241, 7^6, 

70 I 0 268, (’22) A B 392, Ua supra, (1923) 47 Bom. 281, 70 I 

homed Busstm v. Ashabai (1934) 0 288, (’22) A.B. 392, supra. 

36 Bom L B. 1156, 155 I.C 834, (p) JJajt in Ihs matter of the wM 

(’35) A.B 84. of (1880) 6 Bom. 452. 

(«) Venkata Subamma v. Ramayya (1932) (?) (1920) 2’3 Bom L.B. 708, 68 I.O. 

89 1 A. 112, 55 Mad 443, 136 1 270, supra 

C. Ill, (’32) A.PO. 93 (a ease 
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A Mahomedan may appoint a Christian, a Hindu, or any non-Mahomedan 
to be hia ^xecutor (r). 

113. Powens and duties of executors— The powers and 
duties of executors of a Mahomedan will are determined 
by the provisions of the Indian Succession Act, 11)25, in so 
far as they are applicable to Mahomedans. See see. 30 and 
notes. 

Per Sargent, C.J., in Sluiik Moosa v. Sltaik Essa (s). The Piol)ate and Ad- 
ministiahon Act, 1881, applied amongst others to Mahomedans. naforo the 
passing of that Act tlie powers and duties of Mahomedan executors were regu 
lated by the Mahomedan law. After the passing of that Act, they were deter- 
mined by the provisions of that Act. The Probate and Administration Act 
has been replaced by the Indian Suceossion Act, 1925. 

When there are several executors, the powers of all may, in the absence ol 
any direction to the contuiry in tlic will, bo cxe’cised by any one of them who 
has proved the will: Indian Succession Ac'., 1925, sec. 311. But if no probate 
lias been obtained they must all act jointly; imno of them is entitled to repre- 
sent the estate alone or to exercise any of the powers of an executor alone (f) 


(r) Uoohummui Ameenoodetn r Moohum- I (Beng ] 301, 303 

mud Kubt$roodeen (1825) 4 S.I> A (») (1884) 8 Bom. 241, 256 

[Beng] 49, 65; Benry Imlaeh v (t) (1884) 8 Bom. 241, 265-250, supra 

Zuheoroomta (1828) 4 S D. A 
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Dratk-bfo Gifts and Acknowledgmbitts. 

8. 114 114. Gift made during marz-ul-maut. — A gift made by a 

\raliom(‘dan during marz-nl-mavi or doath-illuess cannot take 
effect beyond a third of his estate after payment of funeral ex- 
penses and debts, unless the heirs give their consent, after the 
death of the donor, to the excess taking effect ; nor can such a 
gift take effect if made in favour of an heir unless the other 
lieirs consent thereto after the donor’s death {a). 

Explmmtion . — A marz-ul-maut is a malady which induces 
an apprehension of death in the person suffering from it and 
which ev('ntually results in his death. 

TTrrfuiia, 684, 68.6; Baillio, .')5]-5.62 

Marg-vhmant (h ). — It is an pssantial coiulition of i»{n:;-u1-mnnt, that la, 
dpnth-illnooa, Ui.at the porson suffering from tlie marc (in.-ilndy) must bp under 
an appndiPiiaion of mniit Cdeath). “ The most valid dehnitnm nf d(‘.'itli-illn''sa 
is that it is one which it is Imghly prohaUe will i.«»sue fatally Baillie, 552. 
Where the maladr is of long continnance, as, for instance, ( onsuniption or 
albuminuria, and there is no immediate apprehension of death, the malady is 
not Ttwrs-vl-maul; but it iiiav become ituvre-ul-maut if it subseiiuently leaches 
'<aicli <1 stage as to render death highly probable, and does in fait result in 
death (o). According to the Hedai/a, a malady is said to be of “ long coiiti- 
iinaiK'c,” if it lias lasted a year; a -disease that has lasted a year does not 
constitute mais-vl-maut, for “ the patient has become fainiliaiizcd to his discn'-c, 
which is not then accounted as rfekness Urdaya, 685. But “ this limit of 
one year docs not constitute a hard-and-fast lulc, and it may mean a period 


(a) Wazir Jan v. Saiyyid Altaf Ah (1887) 

9 All .S57; Fail Ahmad v Rahim 
Eibi (1918) 40 All 238, 244, .51 
I.O. 638, Aft. Sakina Regnm v 
Khalifa Hafiz-ud-din (1941) 194 

I.O. 77, (’41) A L 58 

(b) Fahma Ribee v Ahmad lialah (1903) 

81 Cal. 319, affm by P 0 (1908) 

35 Cal 271, 35 T A 67 [albami- 
nuria for upunrda of a year — not 
marz-ul maut ) ; Ibrahim Ooolam 

Arif T. Saiboo (1908) 35 Cal 1, 
22. 34 I. A 187, 177 [Sudden 
bursting of a blood veaael in the 
stomach — not a case of merz til- 
maul] ; labbi Bebee y, Bibbun Bre- 
bee (1874) 6 N W.P H.O 159; 
Haaearnt Bibi v. Oolam Jaffar (1898) 
8 C.W N. 67 and Aft ^anrao v 
Sher Mahomed (1934) 151 I C. 
761, (’34) A. Peah 91 [both cases 
of asthma — not tnorz-vl-maut] ; Mo- 
hammad OiiUhere Khan v Afanam 
, Began (1881) 8 All. 781 [linger- 


ing illness — no marz-ul-maut] ; Sara- 
hai y Rabiabai (1908) SO Bom. 
537 [paralysis — not a case of mnrz- 
u(-maut] ; Baahid Karmalh v. Sher- 
banoo (1907) 31 Bom 264 [rapid 
consumption — ^held marz ul-roautl ; 
Jinnra y. Mohammad (1922) 49 Cal. 
477, 489-494, 67 I 0 77, (’22) A 

0 429 [not a case of marz-ul-maut ] ; 
Fail Ahmad v Rahim Bibi (1918) 
40 All. 238, 61 I.O. 838 and Muai 
Imran r. Ibn Uuaaan (1933) All 
li J 63, 147 I.O. 885, (’38) A 
A 341 [both cases of galloping con- 
sumption — held marz-ul-maut] ; Ja- 
har AH Khan r. Raeimantaaa Btbi 
(1937) 65 Cal. L.J. 84, (’87) A. 

C 500 [lingering consumption — 
held not marz-ul-maut ] ; Fazlur r. 
Mohammad (1917) 8 Pat. L.W. 

282 , 48 l.C. 196. 

(e) (1918) 40 AU. 238, 243-244, 51 1.0. 
638, tupra. 
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of about one year ” (d). In short, a gift must bo deemed to be made during qJj x 
marz-ul-maut, if, as observed by the Privy Council, it was made “ under pres- gg 
sure of tA sense of the imminence of death " (e). 114-116 

To constitute a malady mars-ul-maut, there must be (1) proximate danger 
of death, so that there is a preponderance of apprehension of death, (2) some 
degree of subjective apprehension of death in the mind of the sick person, and 
(3) some external indicia, chief among which would bo inability to attend to 
ordinary avocations (/), It is not necessary, however, to come to a definite 
finding that the disease which caused the apprehension of death was the im- 
iiiediatc cause of death (g). 

Shla law. — The Shia law as to what constitutes mais-ul-maut is the same. 

In Khurslied v. Faiyaz (h) .i gift to one heir was held to be valid to the extent 
of one-third without the consent of the other heirs. This was considered in a 
Madras case (i) to l>e tenable only if the donor was .i tilna of the Ithna Ashari 
school and it was held that a death-bed gift by an Taniailya Shia to an heir with- 
out the consent of the co-heirs is altogethei inv.did. 

Sale . — The provisions of this section do not apply to a transfer for consi- 
deration, e.g., a sale (j). A transfer ot property made by a husband to his 
wife in lieu of dower is in effect a sale, though the transaction may be described 
ns a gift (fc). On the other hand, a transaction, though in leality a gift, may 
be described as a sale to evade the provisions of the law relating to gifts made 
during marz-ul-maut. Such a transaction will be governed by the law relating 
to gitts made during marz-ul-maut (1). 

115. Conditions necessary for its validity — A made 

during marz-id-maut is subject to all tin* conditions necessary 
for the validity of a hiha or gift, including delivery of posses- 
sion by the donor to the donee. 

Baillie, 551 As to the conditions requis-ito to the \alidity ot a h<ha or 
gift, see the Cliaptcr on Gifts below. See also the ca.scs cited in the pieceding 
section. A death bed gift is essentially a hiha or gift, though the limits of the 

' I power to dispose of his property by snich a gift aie the same .as the 

limits 

of a gift, including deliiery of possession by the donoi to the dom bcfoi the 
deatli of the donor. 

116. Death-bed acknowledgment of debt.— An acknowledg- 
ment of a debt may be made as well during death-illness as 
“ in health.” 


(d) (1903) 81 Cal. SI9, at p. 826, supra 
(«) (1908) 86 Cal. 1, 22, 84 I. A. 167, 177, 

(/) (1906) 80 Bora. 637, 651, supra; 

(1907) 31 Bora. 264, supra; (1032) 
49 Cal. 477, 490, 67 I.O. 77, (’22) 
A.C. 429, supra; Abdul Ahad v 
Ahmad Sawat (1931) 12 Lah. 688, 
132 I.O. 891, (’32) A.L 229; Jlfo- 
hammad Ayub Shan v. Ut, Oauhar 
Begum (1932) 7 Luck. 706, 187 I. 
0 . 804, (’32) A.O. 238; Tu/otl Ah- 
med T. Umme Shatoon, (1938) A.L. 
J. 16, 174 I.O. 465, (’88) A. A. 
146. 


All.L J. 63, 147 I.O. 836, (’38) A 
A. 341; Sajjad Hussain v. Mahomed 
Sapid Haean (1634) All.L J. 71, 
154 I 0. 434, (’34) A. A. 71 [pre- 
sumably a Shia case as the last case 
IS cited] 

(i) Shanf Ah v. Abdtd Ali Safiaboo (1936) 
71 Mad.L.J. 247, 163 I.O. 626, 
(’36) A.M. 482. 

(;) Faxl Ahmad v. Bahim Bibi (1918) 40 
All 238, 244-246, 61 I.O. 638. 

(k) Esahaq v. Abednnnessa (1914) 42 Oal. 

861, 28 I.O. 692; Sadiq Ali v. Mt. 
Amiran (’29) A.O. 489, 121 I 0. 
87; ef. Uahabir Praead r. Uuetafa 
(1987) 41 Cal. W. N. 983, 168 
I.O. 418, (’37) A.PO. 174. 

(l) (1918) 40 All. 288, 244-246, 51 I 0 

688, supra. 
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S. 116 When the only proof of a debt is an acknowledgment 
made during marz-vl-maut or death-illness, the debt i]pust not 
be paid until after payment of debts acknowledged by the de- 
ceased while he was “ in health ” and of debts proved by 
other evidence. An acknowledgment of a debt made during 
death-illness in favour of an heir is no proof at all of the debt, 
and no effect can be given to it. 

lleflaya, 436, 437, 438, 684, 685; Baillie, 693-694. This aection is to be 
lead with that pait of sec. 29 which refers to priority of debts. 



CHAPTEE XI. 


Gifts. 


117. Hiba or gift. — A hiha or is “ a transfer of pro- 
perty, made immediately, and without any exchansje,” by one 
person to another, and accepted by or on behalf of the latter. 

Eedaya, 482; Baiilie, 515. See Transfer of Property Aet, 1882, sec. 122, 
and also see. 129. 

118. Persons capable of makings gifts. — Every Mabomedaii 
of sound mind and not a minor may dispose of bis property 
by gift. 

Hedaya, p. 524 As to minority, see notes to sec. 101 

119. Gift with intent to defraud creditors.— Thert; must bt' 
in every gift a bona fide intention on the part of tlie donor to 
transfer the property from the donor to the donee (a). A 
gift made with intent to defraud the creditors of the donor is 
voidable at the option of the creditors. Such intention how- 
ever cannot be inferred from the mere fact that the donor 
owed some debts at the time of the gift (h). 

See Transfer of Property Act, 1882, sec. 53. 

120. Gift to unborn person.- -A gift to a person not yet 
in existence is void {c). 

Provision for maintenance of donee and his male heirs. — It has been held 
by the Chief Court of Oudh that a gift by one person to another of a guzara 
(maintenance allowance) for the lifetime of tho donee and after his death to 
his male heirs, is a valid gift under the Mahomedan law («J). It would, how- 
ever, not be valid, if none of the male heirs of the donee was in existence at the 
date of the gift. 

121. Extent of donor’s power. — A gift, as distinguished 
from a will, may be made of the whole of the donor's pro- 
perty, and it may be made even to an heir. 


(а) Sultan Iliya v. Ajihakhatoon Itibt 

(1932) 69 Cal. 657, 138 I.O. 783, 
(’32) A.O. 497 

(б) Aflm-un-nUta r. Dale (1871) 6 Mad. 

H. 0. 466, 468-469; Abdool Bye r. 
Uxr Mohamed (1886) 11 I. A. 10, 
10 Oal. 616; Macnaghten p. 217 
(cate 16), p. 510 (case 44); Ameer 


Ali, 4t1i ed., I., pp. 61-64. 

(o) Abdul Oadur r. Turner (1884) 9 Bom. 
168; Mahomed Shah r. Ofieial True- 
Ue of Bengal (1909) 86 Oal. 481, 2 
I.O. 291. 

(d) m. Sartaf v. Muhammad (1981) 0 
Luck. 423, 129 I.O. 322, (’81) A. 
0 . 6 . 
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g_ “ '-The pclicy of the Mahomedan law appears to be to prevent a testator 

191 19^ interfering by vyill with the course of the devolution of property according to law 
J.-I - among his heirs, although ho may give a specified portion, as much as tU third to a 
stranger. But it also appears that a holder of property may, to a certain extent, 
defeat the policy of the law hy giving m his Ufetkne the whole or any part of his 
property to one of his sons, provided he complies with certain forms ” (e). 

A Mahomedan may dispose of the whole of his property by gift in favour 
even of a stranger, to the entire exclusion of his heirs. 

122. Gift of actionable claims and incorporeal property — 
Actionable claims and incorporeal property may form the 
subject of gift eipially with corporeal property. 

I A gift may he made of debts, negotiable instruments, or of (lovcrnment pro- 
missory notes/ (/); of rmlxlcana (g) or ot zemindari (h) rights; also of property 
let on lease (•), and property under attachment (J). Winilarly, a gift may he 
made of a right to receive a specified share in the oflFeiings that may he made hy 
pilgrims at a shiinc (A). So also an insmance policy may be assigned and the 
mere fact that the money was to l>6 realized, in future 'is not enougli to make it a 
gift in fiituro (i). In shoit a gift may be made of anything which comes within 
tlio definition of the word “ mat,’’ that is, property, including actionable 
claims (m),] 

“ Iliba in its literal sense signifies the donation of a thing from which the 
doru'e may derive a benefit Jledaya, 482. “ Gift, as it is defined in law, is 

the conferring of a light of propet ly m something specific, without nn exchange 
Haillie, 

The cases cited above would not have arisen at all, had it not been for tlie 
wrong notion which prevailed at one time that Tekas or physical possession was 
uocessiiiy in all eases to constitute a valid gift. Following that notion, it was 
contended in tliose cases that corporeal property .alone could form the subject of 
gift, as tliat was the only kind of property that was capable of lhas oi physical 
possession. But that notion has long since been rc.jeeted as enoucous, and it has 
been held that when the subject of gift is not capable of physical pos&OMsion 
ns lu the case of choses in action or incorporeal rights, the gift may be completed 
iiy any act on the part of the donor showing a clear intention to divest himself 
of ownership in the property. Note that debts, negotiable instruments and Go- 
vernment promissoiy notes are all choses in action, or, to use tho language of the 
Transfer of Property Act, actionable claims. See sec. ]2() bidow 

123. Gift of equity of redemption.— (j[) A f> ift may be made 
by ji mortj):a; 2 :or of his equity of redemption. 

{2) There is a confliet of opinion whether a gift of an 
equity of red(‘mption, where the mortgagee is in poasession 
of tho mortgaged jiroperty at the date of tlic gift, is valid. 


(«) Khajooroonxtia v Rowtkan Jthan 
(1876) 2 Cftl. 184, 197, 3 I.A 
291, 807; Ghaudhn Mrhdi Hodnti 
V. Sluhammad Uaaan (1905) 28 All 
430, 449, 33 I A 68, 76; Radik 
Husain v. llasKim AH (1916) 43 I 
A. 212, 221, 88 AU. 627, 645-646, 
36 I.O 104. 

(/) UidHch Abdool Gu/oor ▼. lful«ilca 
(1884) 10 Cal 1112, 1125. 

(ff) Ib , p. 1126. 


(0 lb, p 1126. 

ii) Anwari Btgam y. Nuam-ud-dm Shah 
(1898) 21 AU. 165, 167. 

(fc) Ahmadud-din v. Hahi Bakhth (1912) 
34 AU. 466, 14 I.O. 687. 

(l) Sadiq AH y. Zahida Begum (1939) 

AU. 957, (1989) A L.J. 1103, 
('89) A. A. 744. 

(m) Uvrta Abid y. Uunnoo B\bi (1027) 

2 Luck. 496. 102 I 0. 72, (’27) A 
0. 261. 



GIFTS. 


129 


The High Court of Bombay has held that it is not (a). On the Ch. XI, 
other liilnd, it has been held by the High Court of Calcutta, Ss- 
that it is valid (o). The latter, it is submitted, is the correct 
view. 

The Bombay High Court does not hold that an equity of redemption cannot 
form the subject of a gift in any case. What it does hold is that a gift of an 
equity of redemption is not valid if the mortgaged property at tlie time of gift 
is tn (he possession of the mortffagee. The ground of the Bombay decisions is 
that delivery of possession by the donor to the donee is a condition essential to 
tho validity of a gift, and the mortgagor cannot deliver possession if the moi tgagee 
is m possession. It is true that delivery of possession by the donor to the donee 
is necessary to validate a gift. But it is equally well established that wlien the 
subject of a gift is not capable of actual possession, the gift may be poifectcd 
by appropriate acts on the part of the donor which may have tho effect of trans- 
ferring the ownership to the donee (s. 12(!). When the nioitgagor himself is in 
possession of tho inortgagel property, a gifl of the eijiiitj of redemption is not 
valid unless ho delivers possession of tho pioperty to tho donee. But vvheie the 
mortgagee is in possession, the mortgagor cannot deliver possession to the donee, 
and the gift, it is submitted, may in that event bo completed by some other ap- 
propriate method. The Bombay decisions, it is submitted, are not sound. The 
correctness of these decisions was questioned by tho High Court of Allahabad (p), 
and they have been dissented from by the Calcutta Iligh (iourt. 

A owns SIX immovable properties, lie mortgages thiee with po.ssession to 
M. Ho then makes a gift of all the six properties to D and puts him in pouM's- 
sioii of tho three properties not mortgaged to M. The High Court of Bombay has 
held that in such a ease the gift of all the six properties is valid (q). 

124. Gift of property held adversely to donor. — A gift of 
property in the posse.s.sion of a person who claims it adversely 
to the donor is not valid, unless the donor obtains and delivers 
possession thereof to the donee [ill. (a)], or docs all that he 
<‘aii to complete the gift so as to put it witliin (lie power of 
the donee obtain possession [ill. (b)]. 

[(a) A executes a deed of gift in favour of B, conferring upon him the 
pioprietaiy light to certain lands then in the possession of Z, and claimed by Z 
adversely to A. A dies without acqiiiimg possession of the lands. After A’s 
deatli, B sues Z to recover possession from him The suit must fail, for the 
gift wa-s not completed by delivery of possession to Bi Mehernh v. Tajudtn (1888) 

13 Bom, 156; Bahim Bakhsh v. Muhammad JIasau (1888) 11 .iVll. 1; Mac- 
naghteii, p. 201, ease 6; Fakir Nynar v. Kandaswamu (1912) 35 Mad. 120, 

128-131, 14 I.O. 993. 

(b) A executes a deed of gift of immovable property in favour of B. 

At tlie date of the gift the property is in possession of C who claims to hold 
it adversely to A. B sues C to recover possession of tho property from him, 
joining A in the suit as a party defendant. A by his written statement admits 


(n) Itmal v. Eam}t (1899) 23 Bom, 682; 
Mohinudin v. Mancherthah (1882) 6 
Bom. 650. 


<o) 


Tara Prasanna v. Shendi Btbi (1922) 
49 Cal. 68, 76 I.O. 819, (’22) A. 
C. 422; Mithar BM v. MaharvUa 
Mondal (1933) 67 Cal.L.J. 876, 
146 I.O. 803, (’38) A.O. 785. 


17 


(/>) Bahim Bakh&h v Muhammad Batan 
(1888) 11 All. 1, 10; AnxoaH Bf 
gam v. Nisam-ud-din Shah (1898) 
21 AU. 165, 170, 171. 

(q) Ohandtahab t . Oangabai (1621) 46 
Bom. 1296, 84 I.O. 21, (’21) A. 
B. 248. 
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B’s claim. C contends that the gift is void, inasmuch as A was out of posses^ 
Ss. sion at the date of the gift, and no possession was ever given to The gift 
124-125-A is valid though no possession was delivered by the donor to the donee. Their 
Lordships of the Privy Council said: “ But it must be observed that in this 
case the dispute as to the validity of the gift is not between the donee and the 
donor. » ♦ • The person who dispute.s it claims adversely to both. The 

donor has done all that she can to oomplele the gift and w a party to the suit, 
and admits the gift to he complete'’: Kaltdas v. Kanhaya ImI (1884) 11 Gal. 
121, 11 I A 218, 229, a case under the Hindu law, but followed in Mahomed 
liulcsh V. Hosseini liibi (1888) 15 Cal. €84, 701-702, 15 I. A. 81 which was a 
Mahoniedan case In the last menTtioned case their Lordships of the Privy 
Council (at p. 93) said: — 

“ In this case it appears to their Lordships that the lady [donor] did all she 
could to perfect the contemplated gift, and that nothing more was required 
from her. The gift was attended with the utmost publicity, the hibanamah 
itself authorii..8 the donees to take possession, and it appears that in fact they 
did take iio.ssi'ssion. Their Lordships hold, under these circumstances, that there 
can be no objection to the gift on the ground that Shahzadi [donor] had not 
possession, and that she herself did not give possession at the time.” (r)]. 

Following the above observations, it has been held that a gift of immovable 
propel ty by a purchaser at a salo in execution of a decree, though made before 
confirmation of tho sale and before acquisition of possession by him, is valid, 
if tlio donee is authorized by the donor to obtain possession (s). See Code 
of Civil Procedure, 1908, sec. 65. 

125. Writing not necessary — Writing is not essential to 
the validity of a gift either of movable or of immovable pro- 
perty (t). 

Hoes 122-129 (Chapter VTI) of the Transfer of Property Act, 1882, deal 
witli gifts. By sec. 123 of tho Act it is provided that a gift of immovable 
pioperty must be effected by a registered instrument signed by the donor and 
attested by at least two witnesees, and that -a gift of movable property may 
bo effected either by a registered instrument signed as aforesaid or by delivery. 
But the provisions of sec. 123 do not apply to Mahomodan gifts (see s 129 
of the Act). A gift under the Mahomedan law is to be effected in tho manner 
prescribed by tho Mahomedan law (s. 126). If the formalities prescribed 
by that law (s. 126) are complied with, tho gift is valid even though it is not 
effected by a registered instrument and though, where effected by an instru- 
ment, the instrument is not attested (m). But if tho formalities are not com- 
plied with, the gift is not valid even though it may have been effected in tho 
manner prescribed by sec. 123 of the Transfer of Property Act. See notes 
to sec. 120. 


125A. Relinquishment by donor of ownership and dominion. 

It is essential to the validity of a gift that the donor 
should divest himself completely of all ownersliip and domi- 
nion over the subject of the gih (v). 


(r) Followed in Maqhal Hmtain v Zaimd , 
N\aa Bxbi (1939) A.L J 236, 182 
I.O. 742, (’39) A A 436. 

(«) Mirta Abid v. ifunno BtM (1927) 

2 Lack 496, 100 1 0. 72, (*27) \ 
A 0. 61. 1 

(t) In Eamar-un-n<Ma Bibi v HuMoant 
Bibi (1880) 8 AU 266, the Privy 
Council upheld a verbal gilt. See 
also BaiUie, 609: and KiOtum Bibi 


600. 

(«) Baram IloM v. Sharf-udrDin (1916) 
88 All. 212, 36 I.O. 14; Abdul 
Hamid v. H. Abdul Ohani (1934) 
148 1 0. 801, -(’ai) A.O. 163. 

(») Muiammat <Bibi v. Sheikh Wahid 
(1928) 7 Pat. 118, 114 I.O. 204, 
(’28) A.P. 188, 
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Relinquishment of control over the subject ary to ipleto the 

gift (w), ffid book entries in themselves do not ount to dohv( of posses- 
sion (x). 

“ A gift cannot be implied. It must be express and unequivocal, and the 
intention of the donor must be demonstrated by his entire relinquishramt of the 
thing given, and the gift is null and void when he continues to exercise any 
act of ownership over it Macnaghten, p. 51, sec. 8. 

125B. The three essentials of a gift. — It is essential to the 
validity of a gift that there should be (1) a declaration of 
gift by the donor, (2) an acceptance of tlie gift, ex-press or 
implied, by or on behalf of tlie donee, and (3) deliveiy of 
possession of the subject of the gift by tlie donor to tlie donee 
as mentioned in sec. 126. If these conditions are complied 
with, the gift is complete (y). 

Baillie, 515; TTfdaya, 482. This section should bi‘ icad subject to what is 
stated in see. 119 


126. Delivery of possession.— (l) It is essential to the vali- 
dity of a gift that there should be a delivery of such posses- 
sion as the subject of the gift is susceptible of («;). As ob- 
served liy the Judicial Committee, “ the taking of possession 
of the subject-matter of the gift by tlie donee, either actually 
or constructively/’ is necessary to complete a gift (a). See 
secs. 123, 124, 127 and 128. 

{2) Reyistratioii . — Registration of a deed of gift does^ 
not cure the want of deliveiy of possession. 


[A executes a deed of gift of a dwelling lion 
of B. Tlie deed is duly registered, but possessio 
gift is incomplete, and therefore void: MagnUh 
11 Bom. 517; hmml v. Eamjv (1899) 23 Bom. 
(1907) 30 Mad. 519.] 


iloiigiiig to him in favoui 
not deliveied to B. The 
MahanuuJ Saheh (1887) 
, I'ahimiUah s. Boyapnti 


{3) If it is prov^ed by oral evidence that a gift was 
completed as required by law [secs. 125B and 126], it is im- 
material that the donor had also executed a deed of gift, but 


(w) lfu»o Miya v Kadar Bux (1928) 

55 I A, 171, 52 Bom 316, 149 I 
0 81, (’28) A. PC 108 

(x) Uahomtd Hussain v Axshabai (1934) 

36 Bom L R 1155, 165 I 0 334, 

(’35) A.B 84. 

(g) Mohamad Abdul Qhani v. Fakhr Jahan 
Begum (1922) 49 I. A. 196, 44 

AU. 301, 68 I.C. 254, (’23) A. 

FO. 281; Amjad Shan v. Athraf 
Shan (1929) 56 I, A. 213,-4 Luck. 
305, 116 I.O. 406, (’29) A PC 
149; Sultan Begum v Aro Begum 
(1938) 57 Cal L.J. 459, 143 1 C. 
309, (’33) A. PC. 164. 

(*) Sadifc Husam v. JEToshtm AH (1916) 
48 I. A 212, 221-222, 38 All. 627, 
645-646, 36 1.0. 101; Kha}ooroo- 


niasa v. Rowshan Jehan (1876) 2 
Cal 184, 197, 3 I A. 291, 307, 
Ohaudhn Mehdi Haian v. Muham- 
mad Haean (1906) 2S All 430, 
449, 83 I. A. 68, 76; Tara Fraian- 
no V Shondi Btbi (1922) 49 Cal 68, 
76 I.C. 319, (22) A.O. 422; 
JamU-un-nitaa v. Mohammad Zia 
(1937) All. 609, (1937) All.L.J. 
486, 170 I.C. 824, (’87) A. A. 
647 

(o) Mohammad y. Fakhr Jahan (1922) 
49 I. A. 196, 209, 44 AU 801, 
316, 68 I.O 264, (’22) A PC, 281, 
Naxir Dm t. Mahomed Shah (1936) 
181 I.O. 865, (’36) A.L. 92; Ha- 
limbi V. Kahmatali (1941) Nag. 669. 
188 I.O. 181, (’40) A.N. 70. 


Ch. XI. 
Ss. 

125A-12& 
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S. 126 thfi deod has not been registered as required by the Eegis- 
tration Act, sec. 17 (a) (6). * 

(4) A declaration in a deed of gift that possession has 
been given binds the heirs of the donor (c). But such a de- 
claration is not conclusive and a recital in a deed of gift that 
possession has been given to a minor nephew (without the 
intervcjitio}! of a father or guardian — sec. 130) was on the 
facts liehl to be insufficient to support a gift as against the 
heirs of the donor (d). 

Ilfdaya, 482; IJaillio, 320-522 

6'oasOwr'iie posAcssion. — Where a donor makes a gift of the eoipus of ri 
inopeily, lait ivsorves the usufruct to himself and continues in physical posses- 
sion (it tlie projicity, the payment by the donee of Government revenue after 
tlie (liife of the gift m K-sjiect of the jiropcrty amounts to constmative posses- 
sion of tlie property on tho pait of the donee and the gift isi completed by sucli 
possession if) 

Mntahon of mme-s — No mutation of naniesi is neeessaiy to complete the 
tiiinsfei' ot possession in the ea-^e of a gift (/). Nor is mutation of names a 
valid substitute for delivery of possession (p). 

liurden of jnoof. — “ By tlie Muhammadan Jaw a holder of propeity may 
in Ills lifetime give .iivay the whole or part of his pioperty if he complies with 
certain foinis, but it is incumbent upon those who siH'k to set u;) such a Iran- 
saetioii to show very cleailv that those forms have been ttoinphcd with, it may 
be by de(‘d of gilt simply [that is htba], or by deed of gift coupled with con- 
sideiatuiii [That is, htba-hil-tivai:, as to which see see. 141] It the former, 
unless !0 eompaiiicd br dcliveiy of the thing given, so far as it is capable of 
deliveiy, it i.s invalid If the latter (in which case delivery of possession is 
not iiocesvai v), actual p.ayiuent of the eonsideration must be proved, and the 
hniKi fide intention of the donor to dive.st himself tti pracsenit, of the propeit,\, 
.111(1 to confer it upon the donee, must also be proicd ” (ft). 

ilubxe<iii<nt delivery of pos.ve.mon. — A gift is not complete unless posseswioii 
IS taken at tlie time of gift, that is at the time of declaration and acceptance (i) 
)^o.sscssioii tiikeii at a ^ubs^spient date i.s sufficient if it was taken with the 
donor’s consent {)). 


( 6 ) 


<<•) 


id) 

<«) 

</) 


Nasib Ah v Wajtd Ah (1926) 44 (Jal. 
L .T 490, 100 I O 296, (’27) A 
(1 197, Abdxtl Rahman v Oaya Pra- 

»((d (1930) 5 Luck. .784, 124 I 0. 
354, (’29) A O. 435. 

itahmnmad MuvUaz v Zubaida Jan 
(1889) 18 I. A 205, Jamd^n-niM- 
ta V Mohammad Zin (1937) All 
809. (1937) All h.J 486. 170 I 
0. 824, (’37) A. A. 647; See Nut- 
ba\ V. Abhram Mahomed (1939) '* 
Bom L B 825, (’89) 4 B 4( 

winch seems to hare been decided < 
its facts 

Jhumman v. Ilveain (1931) 129 I.C. 
161, (’81) A 0. 7. 

Mohammad y Fakhr Jahan (1922) < 

I A 195, 210, 44 AH. 301, SIS, 
88 I.O. 264. (’22) A.PO. 281. 

Muhammad MurrUat v. Zubatda Jan 
(1889) 16 I. A. 206, 217; Moham- 
mad Saiiq V. Fakhr Jahan (1082) 


69 I. A. 1, 13, 6 Luck. 666, 130 
I.O. 385, (’32) A. PO. 13. 

(a) Mohammad Aixm v. Saadat Alt (’31) 
A.O 177, ISa I O. 642. 

(h) Ohaudhn Mehd\ Haaan v. Muhammad 

Uaean (1006) 28 All. 439, 448-449, 
33 I. A. 68, 75-76; Khafooroonumn 
y. Rowehan Jehan (1876) 3 I A 
291, 307, 2 Cal 184, 197; Sadik 
Husain y. Haehim AH (1916) 43 
I, A. 212, 221, 38 All. 627, 64.5- 
646, 36 1.0. 104; Gulom Jafar *r. 
Maeludin (1881) 5 Bom. ^38. 212. 
(() See (1916) 48 I A. 212, 222-223, 38 
All. 627, 046-647, 36 I.O. 104, 
infra; Mulani y. Maula Bakheh 
(1924) 46 All. 260, 262-263, 78 1. 
0. 222, (’24) A. A. 307. 

(i) Macnat'hten, p. 60, s. 4, and case 14, 

p. 215; Jhumman y. Husain (’31) 
A 0. 7. 129 I.O. 161 
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126A. Gift through the medium of trust— (i) A gift may ch. XI, 

be made Jhrough the medium of a trust. The same conditions S. 126A 
are necessary for tlie validity of such a gift as those for a gift 
to the donee direct with this difference that the gift should be 
accepted by the trustees [see. 125B], and possession also should 
be delivered to the trustees (k) [sec. 1261. 

(2) A Mahomedan cannot through the medium of a trust 
settle property for the benefit of persons who are incapable of 
taking under a gift, nor can he through tlie nu'dinm of a 
trust create an estate* not recognized by the law of gifts 
governing the sect to vhich he belongs. Thus neither a Sunni 
nor a Shia eean make a gift in favour of an unborn [X'rson ; so 
he cannot through the medium of a trust .-etth* property in 
favour of an unborn person. 8unni law recognizes the crea- 
tion of a life-estate (sec. 44), and so presumably a life-estate 
can bo created thiough the medium of a trust; though not a 
vested remainder, lint the Shia law recog-nizes life-e.states 
and vested remainders. A Shia may therefore create such 
estates through the medium of a trust, but not in favour of 
unborn persons. Successive life-interests, however, may be 
created both under the Sumn and the Shia law in favour e\'en 
of unborn persons by means of a wakf. 

[A, a Shia Mahomodan, executes a deed purpoitinj» to tianatei eeitfiin 
iiiiinuvabl(! pioportiea to H, C and 1) as trustees for the benefit of his wife and 
children. The deed is executed by A and it is registered. Tl iv not executed 
by B, C and D or aiij of them. None of the properties is trnusfeued to the 
names of the tiustees, and .1 continues to be in receipt and enjoyment of the 
tents as before Here theie is no acceptance of the trust by the trustees, not 
IS there .any delivery of poAsossion to the trustcc.s The gift is therefore \oid 
SadiL Ifuwn v. III (Utlfi) 43 I. A 212, 218-224, .38 All 027, 642- 

«48, ,36 t (!. 104 ] 

The introduction of trustees is merely the employment of mnchineiv 
whereby the gift is carried into effect (1). Acceptance of a trust by trustees is 
indicated by their executing the deed of trust. In the lase put above, tlie deed 
was not executed by the tiiistces, and hence there was no acceptance. 

As in the case of a gift to the donee direct, so in the case of a gift tlirougli 
the medium of a trustee, the donor should divest himself of all control ovoi 
tbo corpus of the property. If he does not do so, the gift is invalid 

(k) Sadik Exiiain r. BaiMm Ali (1916) 0 255, (’28) A R 323; Sui/ra- 

43 I. A. 212, 218-224, 38 All 627, bai v. MahomedaUi (1934) 39 Bom. 

642-648, 36 I C 104; Moosabhai v. LB 1151, 154 I 0 984, (’35) 

Yacoobbhai (1904) 29 Bom 267, A B. 34. 

274-276 (a Khoja case]; Jainabai r (1) Bam Oharan v. Fatima Begam (1915) 

Sethna (1910) 34 Bom 604, 6 1 42 Cal 933, 938, 30 I 0. 686 

0 613; Cassamallg v. Currimbhoy (m) Mitta Haiihim v. Bindaneem (1928) 

(1911) 36 Bom. 214, 259-260, 12 6 Bang. 843, 113 I.O. 255, ('28) 

1 0. 225 [a Khoja case]; Rum Oha- A B. 323 [where the condition that 

ran v Fatima Btgam (1915) 42 the trustees should not sell the pro- 

Cal. 933, 938, 80 I 0 686 (a cose perty without the consent of the do- 

o( wakf); Uirza Ilashim v. Binda- nor was held to render the gift in- 

nsem (1928) 6 Rang. 848, 113 I. 


raUd]. 
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S. 127 127. Delivery of possession of immovable property. — {l) 

Whete donor fs in possession . — A ijift of immovable^ property 
of wliicli the donor is in actual possession is not complete, un- 
less tbe donor physically departs from the 'premises with all 
his ^?ood.s and chattels, and the donee formally enters into 
posses.sion (n). 

{2) Where property is in the occnpaUon of tenants. — A 
gift of immovable property which is in the occupation of 
tenants may be completed by a request by tlie donor to the 
tenants to attorn to the donee (o), or by delivery of the title 
deed or by mutation in the Revenue Register or the landlord’s 
sherista (n). 

{.H) Where donot and donee both reside ui the propel hj . — 
No physical departure or formal entry is necessary in the cas(* 
of a gift of immovable properly in which the donor and the 
doiH'e are both residing at the time of the gift. In such a case 
the gift may be completed by some overt act by the donor 
indicating a clear intention on his part to transfer possession 
and to divest himself of all control over the subject of ttie 
gift (c/). The principle for the determination of (questions of 
this nature was thus stated by West, J., in a Bombay case 
(r) : “ When a per.son is present on the 'premises proposed to 
be delivered to him, a declaration_of the person previously 

possessed 'puts liim into possession without any 

physical departure or formal entry ”, 

lllvshations to Sub-section (3) 

(1) A Mahomc'laii lady, who had brought up her lu-phow an her son, exs 
uiitpd a (Icod o£ gift m favour of tlie nephew of .a house in which they were 
both lesidmg .at the time of the gift. The donor did it pliysically depart 
from tho house eitlier at the time of the gift or at any subsequent period, but 
contiuued to live in the house with her nephew Tho property was transferred 
to tlio naiiio of the nephew, and the rents were recovered in his name. Heht 


(n) Mfionaghtpii, p 231. Vrec XXII 

(o) Shaik Ibhram v Shaik SuUman (1884) 

9 Bora 146, I'lO, Bi(u Kkaver v 
Jlibt Rukhia (1905) 29 Bom 4C8 
477, Khajooroonisiia v. Jtoioshan Je- 
ban (1876) 2 C#I. 184, 197, 3 I \ 
291, 308; Allah Rakha v Ah Mahon)- 
mad (1928) 9 liBh 567, 10.9 1C 741, 
('29) A L 45: Khaxr Mahomed V)i 
V Raehi (1940) Kar 319 (attorn- 
ment not proved) 

(p) Oani Mia v. Waiid Ah (1935) 39 Cal 
WN 882, 61 CalLJ 328. 156 10 
563, (’35) A 0. 393. (A fuU treat- 
ment of the subject tiy Mitter, 3 ) 

(q) Shaik Ibhram v. Shaik Suleman (1884) 
9 Bom, 146; Abdul MaJMhan v 


niiseembu (1920) 22 Bom, Jj E 
229, 55 I 0. 952; Uumera Bibi v. 
Naim-un-nwia (1905) 28 All. 147 
(aunt to nephew] ; Bibt Khaver v. 
Bibi Rukhia (1905) 29 Bom. 468 
[gift to daughter-in-law a,nd her 
children] ; Kandath v. Musalium 
(1907) 30 Mad. 305 [mother to 
daughter] ; Jamil-un-nista v. Moham- 
mad Zia (1937) AU 609, (1937) 

AU L J 486, 170 1 0. 824, 

(’37) A A 547; Jft Kannan v 
Mt Latijan (1939) 183 I.O. 71, 
(’39) A.P. 318, Mt. Naurozi v. 
Najat Ah Shah (1939) 184 I C. 
508, (’39) A P. 821. 

(r) (1884) 9 Bom. 146, 160, tupra. 
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-that the gift was complete, though there was no formal delivery of possession: Qjj jfl 
Humera Bibi v. Najm-m-nissa (1905) 28 All. 147. gg ^ 

(2) X^Mahomedan lady executed a deed of gift in favour of her son of 127, 127A 
a house in which she and her son were both living. Tho son continued to live 

with her in the house after the execution of the deed. The deed recited that 
possession was given to the son and the son paid Municipal taxes after the 
execution of tho deed. Held that the gift was complete although there was 
no physical departure or form,al entry: Abdul Eazak v. Zatnab Bi (193:1) 

•63 Mad.L.J. 887, 141 I C. 843, (’33) A.M. 86. 

(3) A Mahoincdan lady executed a deed of gift in favour of her nephew 
of a house in which they both resided. The nephew continued to live with 
her ill the house after the execution of the deed The deed contained no re- 
cital that possession was given. Tho deed was not delivered to the ncpliew 
and the lady paid Municipal taxes after execution of tiie deed. Tldd that the 
gift was invalid and ineffective: Qatnar-ud-dm v. Mt. Hnsmn Jan. (1935) 16 
Lah 629, 159 I C. 968, (’35) A.L. 795. 

(4) A Mahomedan whose daught'Cr-in-law is living lu his house declares 
in unequivocal language that he has divested hin.self of the ownership of half 
the house and authoiizcs the d.iugliter-m-law to take possession of that half 
Tho daughter-in law continues to rc.side lu that half as before. Held that 
tho gift was complete although there was no mutation of names in tho Munici- 
pal Register: Baldeo Prasad BaJgovind v. Shubratan (1936) All L J. 590, 

164 1.(1. 720 

127A. Gift of immovable property by husband to wife. — The 
rule laid down in sec. 127 (5) applies to gifts of immovahh* 
property by a wife to the husband (6), and by a husband to 
the wife, whether the property is used by them for their joint 
residence (#), or is let out to tenants (w). The fact that tho 
husband continues to live in the house or to receive the rents 
after tho date of the gift will not invalidate the gift, the pre- 
sumption in such a case being that the rents are collected by 
the husband on behalf of the wife and not on his own 
account (v). 

Gift from husband to wife. — In Amina Bibi v Khatija Bibi (w), tlio 
gift was from a husband to the wife, and the gift eonsistod of a house in which 
the husband and wife li\ed together, and of a chawl (adjoining the house) 
whicli was let out to tenants. Sir M. Saiisso, 0 J., said: “ In my opinion, 
the relation of husband and wife and his legal right to reside witli her and 
to manage lier property rebut the inference which in the case of parties stand- 
ing in a different relation would arise from a continued residence m tlie house 
after fhe making of the hiba (gift), and in the husband generally receiving 
the lents of the chal annexed to that house.” In Ma Mi v. Kallander 
Ammal (x), the gift was by a husband to tho wife, and mutation of names 
was duly eff'Ccted in public records and the wife's name was entered as pio- 


(f) Kacnaghten, p, 51, b. 9. 

(«) Amma Bibi y. Khatija Bibi (1864) 1 
Bom. H.O 157; Azm-un-niasa v. 
Dale (1868) 6 Mad. HO. 465 

(u) Emnabai v. Hajirabai (1888) 13 Bom. 

352. 

(v) Ma Mi V. Kallander Ammal (1927) 64 

I. A. 23, 6 Rang. 7, 100 I.O. .32. 
(’27) A.PO. 22, approving (1864) 


1 Bom H.O. 167, 162, eupra; Mo- 
hammad Sadiq v. Fakhr Jahan (1932) 
59 I. A. 1, 6 Luck. 556, 136 I.O. 
886, (’82) A.PO. 18; (1888) 13 
Bom. 852, 354-355, lupra. 

(to) (1864) 1 Bom. H.O. 157, 162, aupra. 
(») (1927) 64 I. A. 28, 80, 5 Rang. 7, 
100 I.O. 82, (’27) A. PO. 22. 
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gj. prietress. Desiling ■with this case their Lordships of the Privy Council said: 
107 a' 19R must therefore be taken that mutation ■was effected by Moideen (husband} 

12 /A, 1*0 and in the case of a gift of immovable property by a flahomodnu 

husband to hia wife, once mutation of names has been proved, the natural 
presumption arising from the relation of husband and wife existing between 
them is that the husband's subsequent acta with reference to the property 
were done on his wife’s behalf and not on his oivn.” But no mutation of 
names is necessary if the deed of gift declares that the husband delivered 
possession to the wife, and the deed is handed over to her and retained by 
her (y). 

128. Delivery of possession in case of incorporeal property 
and actionable claims. — ^When the subject of tbe gift is incorpo- 
real property or an actionable claim, the gift may be completed 
by any act on tbe part of tbe donor showing a clear intention 
on his pan to divest himself in preesenti of llie property, and 
to confer it upon the donee. 

[(a) A gift of Government promissory notes may be completed by en- 
dorsement and delivery to the donee: Nawab Umjad AUy Khan v. Mohumdec 
Begum (1867) 11 M.I.A. 517, 544. 

(b) A gift of 7,amindari rights, held under Government, may be completed 
by mutation of names in the books of the Collector: Ra)jad Ahmad Khan v. 
Kadn Began (1895) 18 All. 1 

(c) A hands over to his wife a receipt p.sssed to him by a bank in respect 

of money deposited by him with the bank, and .says “ after taking a bath 1 

will go to the b.snk Jind transfer the papers to your name.” The receipt eon- 

tains in the margin the words ” not transferable ” A dies bc'forc the trims- 

for is ofPoclod. The gift is not complete: Aga Mahomed Jaffer v. Koolsom 
Becbee (1897) 25 Cai 9, 17. The receipt being “not transferable,” tlio 
donor’s right to receive the money from the bank cannot bo transferred by 
a more delivorj' of the receipt.] 

As regards delivery of possession, a distinction ought to be made between 
eases wliere, from the nature of the subject of the gift, actual possession can- 
not bo given to the donee and cases where s-uch possession ran be given to the 
donee. Thus where lands are let on leases, no Mas or actual possession eaii 
bo delivered In such a case a gift of the lands is vaHd though possession 
18 not delivered (s). “ There is no doubt that the principle of Mahomodan 
law IS that possession is necessary to make a good gift, but the question is, 
possession of what? If a donor docs not tr.ansfer to th;* donee, so far os he 
can, all the possession which ho can transfer, the gift is not a good one. As 
wo have said above, there is, in our judgment, nothing in the Mahomedan law 
to prevent the gift of a righi to property. The donor must, so far as it is 
possible for him, transfci to the done-? that which ho gives, namely, such right 
.as lie Jiimself has; but this docs not imply that where a right to property 
forms the subject of a gift, the gift will be invalid unless the donor transfers 
what he himself docs not possess, namely, the corpus of the property. He 
must evidence the reiility of the gift by divesting himself so fat as he can, of 
the whole of wb.at be gives ” (a). 


(y) Jfohnmtnail Sadiq r. FaJehr Jahan (1884) 10 C»l. 1112. 

(1932) 69 I A. 1, 13, 6 Luck. 566, (a) Anwori Begam v. Vizam-iLd-din Slinh 

186 I.O, 885, (’32) A. PC. 13. (1868) 21 All. 165, 170-171. 

(*) MuUick dbdool Ovffoor t. MuUka 
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129. Gift to a minor by father or other guardian. — Xo trans- 
fer of possession is required in tlie case of a gift by a father 
to his minor child or by a guardian to his ward. All that is 
necessary is to establish a bona fide intention to give; (h). 

Ecdai/n, 484; Baillie, 538; M.icnaghtcn, p. 51, aec. !). “ Where tlicie 

i.'i on the pait of a father or other guardian a real and bona fide intention 

to make a gift, the law will be satisfied without change of possession, and 
will presume the saibseciuent holding of the property to be on behalf of the 
minor:” Ametroo7>nissa v. Ahadoonnissa (1875) 15 Iteng.L R. 67, 78, L.R 
2 I. A. 87, 104. 

This section will not appli, .'ind it is neces.saiy to tr.insfei pos.scssion, il' 
there are other donees be.sides- the nnnor child, f.g., a tiust foi tlio benefit of a 
minor daughter and her adult husband: Stifirabat \. Malwmf'dalh (1034) 36 
Bom L.R. 1151, 154 1 C. 984, ('3.-i) A It 34. 

The gtiardian referiod to in this section is the gaardian of the pio/ui/i/ 
of a minor The following persons .ire entitled in order to the guardianship 

of the proiieity of a minor, namely, (1) the father, (2) his executor, (3) the 

father's fntliei and (4) his e.xee,utor. No eliaiigo of possession i.s necessary in 
the case of a gift by a father to his minor son tor the father himself is the 
person to receive posses, sion as the guardian of his non. Similarly no change of 
posse'sion is iieee.ssniy in the e.ase of a gift liy a grandfather to Ins nnnor 
grandson if ihr father i.t dead, for the grandfather is then' the pcisviii to take 
delivery on behalf of Ins grandson as Ins guardian Itvl tf the falhoi it, alive 
UTid hnn not been deprived of hts rights and powers as gnartiuin, tliere must be 
a delivery of po.sses.sion by the grandfather to the father as guaidian of his 
minor sons, otherwise the gift is not complete. The nieie fact that the minors 
have alwins lived with their grandfather and have been brought up and main- 
tained by him will not constitute him guardian of their property so as to dis- 
pense with delivei) of possession (e) 

The mother is not in law the guardian of the property of her infant 
child; therefore, a gift by a mother to her infant child does re- 
Huire transfer of possession fioin her to the child’s father, and, if the fathoi 
be dead, to his executor, and if there be no executor, to the child’s father’s 
father, and if lie be dead, to his executor. But if there be none of those, no 
change of pofscssion is necessary in the ease of a gift by a mother to her 
infant child, or in the ease of a gift by any other person to a tuiiior under his 
care (see. 130). 

130. Gift to a minor by a person other than his father or 
guardian. — A gift to a minor or to a lunatic by a person other 
than his father or guardian may be completed by delivery of 
possession to the father or guardian {(]). 

“ Wlicii tile donee is a minor, or insane, the right to take posse.ssioii fui 
him belongs to his guardian, who is, first his father, then his fatliei ’s executor, 


(fr) A.meeroonisfa v. Abadoonusa (1875) 16 
Beng L R. 67, 78, 2 I. A. 87, 104; 
Mohammad Sadiq v Fakhr Jahan 
(1932) 69 I. A. 1, 6 Luck. 550, 136 
I 0. 385, (’32) A. PC. 13 [bona 
fide intention proved], Sultan Miya 
▼. Ajibakhatoon Bibi (1932) 69 Cal. 
657, 138 I.O. 733, ('32) A.C. 497 
I bona fide intention not proved 1 ; 
Fatima Bibi v. Ahmad Baksh (1904) 
81 Cal. 319, 330; Khaliq Bux v. 
Mahabir Prasad (1931) 6 Luck. 
18 


403, 129 I 0. 335, (’31) A 0. 19; 
Mohammad Ilasaan v Safdar Mir- 
za (1933) 14 Lab. 473, 144 I.O. 
45, (’33) A.L. 601. 

(c) Musa Miffa v Kadar Bux (1928) 55 

I A. 171, 52 Bom. 316, 109 I.O. 
31, (’28) A. PC. 108. 

(d) Musa Miya v. Kadar Bux, supra; 

Jhumman v. Husain (’31) A.O. 7, 
129 I.O. 161 [gift by maternal un- 
cle — no poBseBBion delivered — gift 
held invalid] . 


Ch. XI, 
Ss. 

129, 130 
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gg then hia granf’/ather, then his exeeiitor. ” If thcie he none of these, {wssessioii 
130 134 taken for the minor by any person under -nliose power he may happen to 

ha (s. 262 K)- Baillie, 539; Hedoya, 484; MadiaKliten, p 51, fee «0. The 
mother is not the loKul guardian and therefoie possession given to tile mother 
IS ineffectual (e) Of course, no diaiige of possession is neeeseary nhere tlie 
guardian himself is the donor fs 129). .See notes to s. 129. 

131. Gift to a bailee. — ^Wliero the .subject of the f>ift is 
already in the possession of the donee as bailee, the ,i?ift may be 
completed by declaration and acceptance, without formal deli- 
v'ory of possession. 

[(a) A gift of property in the posaession of a bailee, lessee, iiledgee, oi 
mortgagee may bo completed without fonnal transfei of po.sscs8ion . llednyn, 
464; Haillie, .522 

(b) A makes a gift of a liousc to a servant in liis eiiipluv foi the collection 
of renix. Theie is no evidence of any “ oveit act showing translei of posses- 
sion of the piopeity.” The gift is void, for a servant oi an agent for Iho 
collection of rents cannot be said to be in " possession of the hon^o of -which 
he eollccts the rents: Valayct Rniscin v. Mamrnn (1879) 5 C L K 91]. 

132. Mushaa defined. — ^Miishaa is an undivided share in 
property either movable or immovable. 

133. Gift of mushaa where property indivisible. — A valid 
fi'ift may he made of an undivided share I mushaal in property 
wliieh is not capahle of partition. 

[A, who owns a house, makes a gift to B of the house and of tlie light 
to use' a staii-caso used by him jointly with the owner of an adjoin iiig house 
Tho gilt of -I’s iiiidivuled share m tho staircase, though it is a gift of a 
iiiusliiiu, is valid, tor a staircase is not capahle of division: Kasun, Husain i. 
Sh(iiif-un-Nissa (1883) 5 All. 285. A gift of a share in tho business of a 
Tuikish bath is valid, for the Eam^mam is not capable of division and would 
b(> nulled if it were divided by metes and bounds: Fai/yaz-ud din v Kutab-ud- 
dm (1929) 10 Lah 761, 116 T.C. 899, ('29) A L J0‘J. V gift of ,nn un- 
dnided shaic of the banks of a tank is valid if the b.inks are regarded .as in- 
divisible: Ala Balsa v. Mahahat Ah (1935) 61 Cal.L .1. 209, 159 I.C. 678, 

( ’;i5) A V 7.39.] 

134. Gift of mushaa where property divisible.— A gift of an 
undivided share (mushaa) in property which is capahle of 
division is irregular (fasid), but not void (hatil). The gift 
being irregular, and not void, it may b(' ])erfected and ren- 
dered valid by suhsetiiient partition and delivery to the donee 
of the share given to him. If possession is once taken the 
gift is validated [ill. (a)]. 

Exceptions . — A gift of an undivided share (mushaa), 
thougli it be a share in property capable of dinision, is valid 


(e) Siina Utah v S. A. S. PiUai (1933) ' 
11 Bang. 109, 143 I O. 823, (’.3.1) I 


A R 155. 
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from the moment of the gift, even if the share is not divided 
off and^delivered to the donee, in the following cases : — 

(1) where the gift is made one L-o-heir to another 

[ill. (b)]; 

(2) whci'e the gift is of a share in a zeraiiidari or talnka 
[ill. (c)]; 

(3) where the gift is of a share in freehold ])roi)('rty in 
a large commercial town [ill. (d)]; 

(4) wliere the gift is of shares in a land company (f)- 

[(a) .1 maki's a gift of her undivided share iii certain lands to 7?. The 
share is not divided off at the time of gift, Imt i1 is mhMqiunlly separated and 
possession thereof is delivered to B. Tlio gilt, though ii regular in its incep 
tion, iy validated by sub.sequent delivery ot possession: Muhammad Mumta:' 

^iubaida Jan (1889) 11 All. 160, 16 I .\ UO.'i, Mahomed v. Cooverbai (1904) 
(I Bom.L R 1043, Mohtb Ullah v. Ibefid Khahk (1908) 30 All. 250; Abdul 
Aais V. Fateh Mahomed (1911) 38 Cal. 518, 9 I.C 635; Mofczziidin Tahifdai 
V. Abed Ah Shnlch (1936) 62 Cal L J 4.34 

A gift of an undivided share ol the banks ol a tank if legarded as propeity 
capable of division is validated by adiiiisaioii of the donee to possession: Ala 
Baksa v. Mahabat Ah (1935) 61 Cal.L.J 209, 159 l.C 678, (’35) A 0. 739. 

(b) A Mahomedan female dies leaving a mother, a son and a daughtoi as 
her only heirs. The mother may make a valid gift of her undivided share in 
the inheritance to the son, or to the daugliter, or .ioiiitly to the son and daughtei : 
Mahomed Bukuh v. Eoosmmi Bibt (1888) 15 Cal. 684, 701, 15 I. A. 81. 

(o) A, B and C are co sharers in a. certain zemindari. Rach share is sepa. 
rately assessed hy the Government, and h.a.s> a separate uiimber m the Collector’s 
books, and the ])io])rietor of each share is entitled to collect a definite sliaro of 
rents from the ryots. A makes a gift of his share to Z without a paitition of 
the zemindari. The gift is valid, for it is not a gift strictly of a mushaa, the 
yhare being definite and marked off from the rest of the property: Ameeroon- 
ni/^sa V. Abatdoonnisfia (1875) 15 B L.R. 67, 2 1 A 87; Abdul Asiz v. Fateh 
Mahomed (1911) .38 Cal. 518, 9 T.C. 635; Jman v. Imtias (1878) 2 All. 93; 
Kasim V. Shanf-vn-Nissa (1883) 5 All. 285; Zahuran v. Abdiis Safam (1930) 
.3 Luck .597, 12.3 l.C. 857, (’30) A.O. 71, (’37) A.C 5(i0; Jahai Ah Khan v. 
Nasmannessa Bibi (1937) 6.5 Cal.L.J. 34 

(d) A, who owns a house in Rangoon, makes a gift of a third of the house 
to B. Tlie gift is valid, the property being situated in a large eoinmeicial 
town: Ibrahim Goolam Anfifi v. Saidoo (1907) 35 Cal. 1, 34 I. A. 167, 

(e) A, a partner in a firm, makes a gift of his share of the partnership 
assets to B. The gift is not valid unless the shaic is divided off .and handed 
over to B: Hedaya 483, Baillic, 529-530.] 

Hedaya, 483-484; B.aillio, 523 530. “ A gift of part of a tiling which is 

capable of division is not valid unless the said part is divided off and separated 
from the property of the donor; but a gift of part of an indivisible thing is valid,” 
the reason being that the thing being indivisible, “ a complete seisin is .alto 
gether impracticable, and hence an incomplete seisin must necessarily suffice, 
since this is all that the article admits of ”; Hedaya, 483. 


Ch. XI, 
S. 134 


(/) nrahim Qoolam Arijf v. Saiboo (1907) 36 Cal. 1, 34 I, A. 167. 
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Ss. 

134, 135 


The teim “■nasliaa” is derived from shuymi, which signifies confusion. An 
uinlividcd share is called mushaa, because of the confusion that is likely to arise 
in the enjoyment of the property if a gift were made of an undivideti share in 
the property by one co-sharer to a slranfier. No such confusion can arise, if 
the gift is by one co-sharer to another co-sharn. The result is that a gift by one 
of several heiis of his undivided .share in property which is capable of divisiion 
to a stranger is irrcgiilai, imt a gitt of such a shaio in favour of a co-heir is valid. 

Boctrrae of mu-shaa unadapted to a prog)tmve xtate of society. — In Muham- 
mad Mumtas v Zubaula Jan, (1889) 11 All. 460, 16 I. A. 205, 215, upon which 
illustration (a) is based, their Lordships of the Privy (Jouneil said: “ Tho doc- 
trine relating to the inv.nlidity of gifts of mushaa is wholly unadapted to a 
progressive state of society, ami ought to bo confined within the strictest rules.” 
Thi.s principle was applied by their Lordships of tho Privy (.'ouncil in tho case 
(itcd in ill. (d). It wav also applied by the Allababad IHgli (lourt in n cose 
where a sistci made a gift to her husband of her shaic in six houses and three 
flilds by a rcgi tcied deed of gift The piopeity was divisible, but the gift 
was held to be valid as the donor who had only construetne ))ossi's^'ion had done 
all she could to put the donee in pos.session (g). In Ala Hak.'ia v. Mahahat 
Ah (h) tho .same jiiincijde was applied. It was oonsiilcred that the gift of au 
uniliviileii share iv \alid in anything wliieh can he used to better advantage in 
an midiviiled condition. 

Docinne of mushaa m Madras. — In a. Madras ease (i), Henson, .1., observed 
that the doctrine of mushaa did not apply in the Madras Presidency, but it was 
held in a Intel case that that view was erroneous (.j). 

Docirtiif of 'mu.Jiaa does not apply to Iransfcis for eoasidtruboii - - The lule- 
laid down in this section applies only to gifts; it does not apply to tiansfors 
for con.sidciiition (!•). 

Jtnnct to (/ct 01 er doi trine of mushaa. — It has been held by the High Poiirt 
Ilf Allahabad that though a valid gift cannot be made ol an undivided siiare 
(nuisliaii) in property whicli is capable of division, the dilTiciiltv ina\ be o\er- 
come by the donor selling the undivided share at a fixed puce to tho person to 
whom the gift is intended to he ►nadc, and then releasing that person from 
payment of the debt representing the price (1). If this decision w'orc correct, 
delivery of possc8.sion in the en.-ie of a gift could be dispensed with in eveiy ca.se 
by the donor making a pretence of a sale to tho donee and aftei wards releasing 
the denes from the obligation to pay the price 

Shla law.- -A gift of an undivided s-hare is valid, though it he a share in 
property capable of partition (m) : Baillie, 11, 204. 

135. Gift to two or more donees. — A gift of jiroperty 
wliic'li is I'upalilt* of division to two or moro persons without 
(Uvidin.g; it is in\:ilid, Init it may 1 k‘ rendered valid if separate 
possession is taken Ity each donee of the portion of the ])ro- 
perty givtm to him. This rule does not apply to the case 


(g) llamid miah y Aimed Vllah (193fi) 

All. L J 292, 163 I O .'>.'58, (’36; 
A A 473 

(h) (1035) 61 Oal L J 209, 159 I 0 

678, (’35) AO 739; Jahar AK 
Khan v Nasimanessa (1937) 65 Cal 
L .T 34, (’37) A 0. 500, cit.ng 
Kavyaz-ud-dm Kutah-vd-din (1929) 
10 Ls)i 761, 116 I C 899, (’29) 
A.I> 309 

(0 Alofti Koya v. Untta Koya (1001) 24 


Mad 613. 

(i) YahaziiUah v Boyaputi (1907) 80 Mad. 
519. 

(fc) Athidbai v. Abdutla (1906) 81 Bom. 
271 

(/) Ahmadi liegam v. Abdul Aziz (1927) 
40 All. ,503, 100 I.O 644, (’27) \. 
A. 345 

(m) fifadtfc Huzain y Eashm Ali (1916) 
43 I. A. 212, 221-222, 38 All 627, 
646, 86 I.O. 104. 
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mentioned in the third Exception to sec. 134 (n), nor, it is 
concei\^d, to the cases mentioned in the other Exceptions. 

[.I makes a gift of a house to B and C -without making any division of the 
property at tlie time of gift. Subsequently B and C divide the property and 
each takes possession of the portion allotted to him with the consent of the 
donor, fs the gift valid ♦ According to Macnagliten (p. 50, s. 7, p. 201, case 5], 
it is not, the reason given being that the division should have taken place snmil- 
taneoiisly with the transfer. According to Baillie (p. .’i24), the gift is not void 
in its inception and it may be rendcied valid by subsequent division between the 
donees. The latter seems to be the better opinion. See also Hedaya, p. 485. 
The Bombay Higli Court has held that the rule is obwoh-te and that a gift can be 
made to two donees although they aie to hold the propertA as teuaiits m 
common fo).] 

Shia law.— Under the Shia law a gift o! jiiop-rtv to two or mine donees i-. 
valid, though no division is made either at the time of gift or subsequently: 
Baillie, II, 205. 

136. Gift in future. — A ^ift cannot be made of anythinio' 
to be performed 'm jvinro [ills, (a) and (b)], nor can it be 
made to take oiTect at any fntnri' period wlictber definite 
[ill. (c)] or indefinite ip). 

[(a) J makes a gift to B of “ tho fruit that may lie produced by his palm 
tree this year.” The gift is void as being a gift of futuie property; Baillie, 516 

(b) A Malioraedan executes a deed in favoiii of his wife pui porting to give 
to the wife and her heirs in peipctuity Rs. 4,000 every year out of his sliaie 
of tho income of certain Jaghir villages. The gift is void, as being a gift of a 
portion of the future revenue of the villages: Jmlul JVis.s'n v. .lli» Nurudm (1806) 
22 Bom. 489. 

(c) A executes a deed of gift in favour of B, containing the words ” so 
long as I live, I shall enjoy and possess tlie properties, and I shall not sell or 
make gift to anyone, but after my death, yon will be the owner.” The gift is 
void, for it is not accompanied by deliveiy of possession and it is not to operate 
until after the death of A: Yusuf Ah v. Collector of Tipperah (1882) 0 Cal. 
138. See .also ChelclconeTcutti v. Ahmed (1886) lO Mad. 196, at ]i 199 

(d) A is entitled to receive a speeified sliaie in tho offering.s made by pilgiims 
at a certain shrine. A may make a valid gift of the right to leceive such share. 
Here the thiitg gifted is ” the right of the donor to loceive !i fixed share in the 
offerings after they have been made” (sec s. 122): Ahmad-udAhn v. Ilahi 
Batchsh (1912) 34 All. 465, 14 I.C. 587; Anwan Begam v. Nnam-utl-dm Shah 
(1808) 21 All. 16.5, at pp 170-171.] 

Macnagliten, p. 50, secs. 3 and 5; Baillie, 516. The rule set forth in this 
section is based on the principle that the object of flie gift must be in existence at 
the tiiife of the, gift; Baillie, 516. 

137. Contingent gift. — A gift cannot be made to take effect 
on the happening of a contingency (q). 

(n) Ibrahim Qoolam Anff v. Saiboo (1008) (p) Ohekkonekutti v. Ahmed (1887) 10 

85 Cal. 1, 84 I. A 167. Mad 196. 199; Phul See Bee ▼. 

to) Ebrahim Altbhai v. Bai Aei (1933) i R.1I.P. Ohettyar Firm (1986) 18 

5S Sum. 254. 85 Bom.L.R 1148. Ranf 679, 156 1,0. 1088, 

149 I.O. 226. (’34) A.B. 21; {q) Macnaghten, p. 60, sec. 3; Baillie, 

see Kaeim AH v. Ratna Uanikka ifu- 616-516; Abdid Karim r. Abdul 

daliar (r988) M.W.N. 408, (’88) A. Qayum (1906) 28 AU. 842, 346. 

M. 677. 
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“ A gift must not be dependent on anything contingent, as the cntiance 
of Zeyd, or the arrival of Khalid Baillie, 515-516, 549-550. A fift by a 
Shia Mahomed .m to A for life, and, m the event of the death of A without leav- 
ing male issue, to B, is as regards B a contingent, gift, and therefore void (r). 
In <‘i I’rivy (’ouncil case a gift was made by a Shia Maliomedan to his wife for 
life, and after her death to such of his children as may he living at his death. 
Their Lordships observed that the gift to the children was contingent, but they 
refrained from expressing any opinion as to its validity (s). As to alternative 
bequests, see sec. 108D 

138. Gift with a condition. — When a gift is made subject 
to a condition which derogates from the completeness of the 
grant, the condition is void, and the gift will take effect as if 
no condition were attached to it (0- 

“ All our masters are agieed that when one has made a gift and stipulated 
foi a condition that is fnsid or invalid, the gift is valid and the condition is 
void”: Bailbo, 546. 

Gift of a hfe-esfate. — Life estates were consideicd to come under this prin- 
cijile iMtli the result that the donee took an absolute interest. But in Amjad 
Khan’s case (m) the Judicial Committee did not regard the principle as aiipli- 
eable to the facts. Seo sec. 44 and the cases there cited. ” An amree (life 
grant) is nothing but a gift and a condition; and the condition is invalid, but 
the gift is not rendered null hy nnolving an invalid condition Tledayu, 4S9. 

Illustrations. 

[(a) Tf II Kuiini Mahomodan says, ” this mansion is to thee uomrre (for 
tliy life), and when thou art dead it revolts to me,” the gift is lawful, and the 
condition is void. Baillie, 517; lledaya, 489. 

Tile result is that the donee takes an absolute interest in the mansion, and 
not only a lifc-intcie.st. This is the legal effect of the gift. Similarly, if a 
house IS guen to A for life, and after his death to B, the legal effect of thi‘ 
gift IS that .t takes the house absolutely, and B takes nothing. The same lule 
applies to a testamentary gift (d). But if the gift is not of an absolute inter- 
est with a condition of defeasance but of a limited interest it would appear to 
be valid This is tlie effect of the decision of the Privy Council m Amjad Khan ’,s 
ca.se so that a gift of a life estate is valid in Sunni law. See sec 44 (1) 

(hi A makes a gift of Government promissoiy notes to J.’, on condition that 
B should return a fourth part of the notes to A after a month. The condition is 
void and B takes an absolute interest in the notes: see Baillie, 547; TTedaya, 488. 
(Here the condition relates to the return of part of the corpus.) 

(c) A makes a gift of a house to B on condition that he sliall not sell it, 
or that ho shall sell it to a particular individual, or that B shall give some part 
of it in xwas or exchange The e,ondition is void, and B takes an absolute interest 
in the house: Baillie, 547. Seo sec. 139. 


(r) Oassamatty r. Curnmbhoy (lOH) 36 

Bom 214, 257-258, 12 I C 225 

(s) Sadik Buatain v. Jlathim Ali (1916) 

43 I A 212, 219-221; 38 All. 627, 
643-644, 86 I C. 104. 
it) \uamudtn v Abdul Oafur (1888) 13 
Bom. 264, 275 affirmed on appeal 
to P C anbnomme Abdul Gafur v 
Naamudm (1892) 17 Bom. 1, 5, 
19 I A 170, 178 (as to the Iasi 
decision, see Mahomed Ibrahim v 
AbdiU Latif (1913) 37 Bom. 447, 
468, 17 1.0. 689]; SuUman v 


Dorab Ah (1881) 8 I. A. 117, 122; 
Abiloola V. Mahomed (1905) 7 Bom, 
LB. 306, Mahomed Shah v Oil- 
cud Truetee of Bengal (1909) 36 
Cal. 431, 2 I.G, 292; Ma Hmyin v. 
RL.8.ABS. Chettyar (1986) 168 

1.0 . 848, (’85) A a. 818. 

(u) (1929) 66 I. A. 218, 4 Luck. 805, 
116 I.O. 405, (’29) A. PC. 149. 
(®) Abdul Karim v. Abdul Qayum (1906) 
28 All. 342; Ma Bmyin v. PJi.S.A. 
B8. Chettyar (1936) 158 1.0. 848, 
(’85) A.R. 318. 
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Restraint against alienation. — In the case of a gift, a restraint against alie- 
nation, whether absolute or partial, is void. In the case of a transfer for a 
consideratiSi, it is valid if the restraint is partial, as where it is provided that 
the transferee shall not sell the property to any one hut the members of the 
transferor’s and transferee’s family («i), but void if the restraint is absolute. 
Sec Transfer of Property Act, sec. 10. 

(d) A makes a gift of certain property to B. It is provided by the deed 
of gift that B shall not transfer the property. The restraint against alienation 
is void, and B takes the property absolutely: Babu Lai v. Ghanshan Das (1022) 
44 All. 633, 70 I.O. 84, (’22) A. A. 205.] 

Life-grant undei Sluifei law. — A gift for hfe is recognized among Shafei'., 
a sub sect of Sunnis (*). 

Life-grant under Shia law. — The Khia law lecognizcs a gift of a life 
estate (g). Thus it is stated in Baillie, IT, 226, that if a imiii says, “ I have 
bestowed on thee this mansion for thy life or my life,'’ it is a valid gift In 
Nisan Ah Khan v. Mahomed Ah Khan (^) the Pi ivy Council construed a Slna 
will as cieating a succession of life estates but did not liaic to consider the 
validity of the second and third life interests. 

139. Condition in the nature of a trust. — ^Wherc property 
is transferred by way of gift, and tlic donor does not reserve 
dominion over tlie corpus of the pro])erty nor any share 
of dominion over the corpus, but stipulates simply for and 
obtains a right to the i ccnrrmp income during his life, the gift 
and the stipulation are both valid. Such a stipulation is not 
void, as it does not provide for a return of any part of the 
corpus as in sec. 138 ills, (b) and (c). The stipulation may 
also be enforced as an agreement raising a trust and consti- 
tuting a valid obligation to make a return of the proceeds 
during the time stipulated. It was so held by the Privy 
Council in Naunih Umjtid Ally v. Mohumdec Begum, (a) [ill. 
(a)] whicli was a Shia case and in Mohammad v. Fnkhr 
Jalian (b) which was a Sunni case. 

The principle of the above decision lias been extended 
by the Courts in India to cases where a gift is made subject 
to the condition that the donee shall pay the income to a per- 
son or persons nominated by the donor during the life of 
such person or persons [ills, (b) and (c)]. 


tw) Muhammad Sata v. Abba/ Bandi 
Bibi (1932) 69 I. A. 236, 7 Luck. 
267, 86 O.W.N. 774, 187 I.O. 
321, (’32) A. PC 168 
(*) Mahomed Ibrahim v. Abdul Latiff 
(1913) 37 Bom. 447, 468, 17 I.C 
689. 

(y) Banco Begum v. Uir Abed Ah (1908) 
82 Bom 172; Sirai Bueam v. 
MuHaf Eusain (1921) O.C. 321, 
49 I.O. 68. 

(j) (1932) 69 I A. 268, 7 Luck. 824, 
34 'Bom.L B. 1299, 137 1 0. 539, 
(’32) A. PC. 172 

(a) (1867) 11 M.I.A. 617, 547-548; Ifir- 


(6) 


ea Boehm r. Bmdaneem (1928) 6 
Rang. 343, 113 I.O. 266, (’28) A. 
R 323 [where it was held that the 
donor had not divested himeell com- 
pletely of all dominion over the pro- 
perty in that the deed of trust con- 
tained a condition that the trustees 
should not sell the property without 
the consent of the donor, end that 
the reservation of a life-interest by 
the donor to himself was therefore 
invalid] . 

(1922) 49 I. A. 195, 208-210, 44 All. 
301, 814-416, 68 I.O. 264, (’22) 
A. PO. 281. 
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gg_ [(a) A transfers and endorses Government promissory notes into tlio name 

139 139 A delivers them to £ asi a gift, with a condition that B should 

pay the income thereof to A daring his life Both the gift and tfic condition 
are valid, and B is bound to pay the ineome to A during .d's life: Naiuil) Vmjad 
Ally V. Mohumdee Begum (1867) 11 M.I.A. 517, 547-548, a Shia case. The same 
pnnciplo applies to a gift by a Sunni Mahomedan; Mohammad v. Fahhr Jahan 
(1022) 49 I. A. 195, 44 All. 301, 68 I.C. 2.)4, (’22) A. PC. 281. 

(6) A makes a gift of his house to his son B with a condition that B should 
give tho income of one-third of the house to A ’9 grandson 0 during C’s life. 
Both tlio gift and tho condition are valid, and B is bound to pay the income to 
C during C’s lifetime: Lah Jan, v. Muhamma/l (1912) 34 All, 478, 16 T.C. 105, 
H Huniii case. 

(c) A makes a gift of certain property to her son B with a condition that B 
should pay out of the income thereof Hs. 40 every year to C during C's life, and 
divide tho leniaunng income equally between him (B) and 1) dining C’s life. 
Both the gift and tho condition are valid, and B i.s bound to pay fis. 40 per 
annum to C .and divide the remaining income equally lietween himself and T> 
until D’a death: Taxnlealhhai v. ImaUyaj Begam (1916) 41 Bom 372, 39 I.C 
Of), a Sunni case. 

(d) A Mahomedan lady tiam/fers ceitain immovable propcities by way of 
gift to liei nephews upon condition that they should pay her Rs. 900 every year 
for her maintenance. She also reserves a right of residence for herself 111 a 
portion of one of the propertie.s. Tho deed of gift contains a slipiiliition that 
if tho payments arc not regularly made, she should be at libeity to lecover them 
liy a suit. This is not a valid gift, for the paymeut of Rs. 900 is not made 
dependent upon tho profits of tho coiptis being sullicieut to meet it, as in ills, 
(a), (b) and (c); the consideration for the tiaiisfcr is tho piomis'e to make tho 
payment m any wiit: iianfuddin v. Mohiuddin 11927) 54 Cal. 754, 7U7, 105 
r C. 67, (’27) A.C. 808. 

(e) A ALihomcdan e.xecuted a deed of tiust ot puit of his propeity for tho 
heiudit ol Ins sons with the condition that he way to roimiin ni possession so 
lung as he lived with power to deal with the leiits and profits and that tho legal 
estate was to pass to his sons after his death. — Held that the londition wa.s 
invalid as the donor reserved tho legal and beneficial iiileiest during Ins life- 
time, that the gift was invalid as possession was not given to the suns; and that 
tho gift was also invalid as it was to take effect fulwro: Phul Bxe v. E P.M. 
Cheltyar Pnm (3935) 13 Rang, 679, 156 I.O. 1038 

(f) A makes a gift to B of the whole of his piopi'rty on condition that B 
shall pay all A ’s debts. The gift is valid and the condition is valid to the 
extent of the property gifted. Section 128 of the Transfer of Property Act 
is not in violallon of any rule of Mahomedan law: Krishna Bcluni, v Mt. Ahmadi 
(192.5) n Luck. 199, 155 I.C. 303, (’35) A.O. 432.] 

Aofc— The transaction in each of the illustiations (a), (b), (c) and (f) 
is ill substance a hiha-hn-shnnt-ul-iwaz, as to which soe see. 142 below. 

139A, Gift over. — gift of property to A and B in equal 
.slinros with a condition that if either of them dii'd without 
leaving male i.ssiie his share .should go to the othei', is valid 
according to the Shia law (c). 

According to the Sunni law, the condition would be void, and A and B 
would each take his share of the property absolutely, and it would descend on 
his death to his heirs; see sec. 138. 


(c) Mutammat Wahibunnua r. Jiunkaf I 
Uvaam (1927) 2 Lock. 187, 95 I. | 


0. no, (’27) A.O. 328. 
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140. Revocation of gifts.— (i) A ^ift may be revoked by 
the dor)pr at any time before delivery of possession. The 
reason is that before delivery there is no complete gift at all. 

(^) Subject to the provisions of sub-sec. (4), a gift may 
be revoked even after delivery of possession except in the 
following cases : — 

(1) when the gift is made by a husband to his wife or 

by a wife to her husband; 

(2) when the donee is related to the donor within the 

prohibited degre(‘s; 

(.3) when the donee is dead; 

(4) when the thing given has passed out of the donee’s 

possession by sale (d). gift or otherwise; 

(5) when the thing given is lost or destroyed; 

(6) when the thing given has increased in value, what- 

ever be the cause of the increase (e) ; 

(7) when the thing given is so changed that it cannot 

be identified, as when wheat is converted into 

flour by grinding (/) ; 

(8) when the donor has rec(*ived something in ex- 

change (iwaz) for the gift [see secs. 141 and 

142]. 

(.9) A gift may bt' revoked by the donor, but not by his 
heirs after his death. 

(4) Once possession is delivered, nothing short of a de- 
e.ree of the Court is sufficient to revoke the gift. Neither a 
declaration of revocation by the donor nor even the in- 
stitution of a suit for resuming the gift is sufficient to re- 
voke the gift. Until a decree is passed, the donee is entitled 
to use and dispose of the subject of the gift. 

Hedaya, 485; Baillie, 633-537. The reason why a gift to a person other 
than a husband or wife or to a person other than one related within the prohi- 
bited degrees may be revoked is thus stated in tho Uedaya, p. 486: “ The 
object of a gift to a stranger is a return: — for it is a custom to send presents to a 
person of high rank that he may protect the donor; to a person of inferior rank 
that the donor may obtain his sei vices; and to person of equal rank that he 
may obtain an equivalent; — and such being the case it follows that tho donor 


(d) Wati Bandi v. Tabeya (1018) 41 All. j («) Ibid. 

684, 60 I.O. 919; Mulani v. ilatila I (/) Uaghvd v. Qkafur-un-n\a»a (1914) 86 
Bttksh (1»24) 46 All. 360, 78 I.C. All. 383, 24 I.O. 226. 

322, (‘34) A. A. 807. f 

19 
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has power of annulment, bo long as the object of the deed ia not answered,, 
since a gift is capable of annulment.” ^ 

A gift by an uncle to his sister’s son is revocable (g). 

Reservation of power of revocation. — ^Where a settlor reserves to liimaelf the 
power of revocation, the question arises whether a gift if made through the 
medium of a trust is valid and, if valid, whether the settlor is entitled to exer- 
cise the power of revocation. Beaman, J., was of the opinion that t)ic reser- 
vation of the power of revocation detracted from the completeness of the gift. 
In saich a case the donor could not be said to have parted witli all control over 
the subject of the gift and therefore there was no valid gift (h). See see. 12R 
of the Transfer of Property Act, 1882. 

Shla law. — ^The Rhia law differs from the Hanafi law m the following 
particulars: — 

(a) a gift to .'Jiij blood relation, whether wHhin lii< pioluhiled drgtecs 
or not, is irrevocable after delivery of possession; 

(b) a gift by a husband to his wife, or by a wife to hci husband, is, 
according to the better opinion, revocable (Baillie, IT, 205-20G). 

(c) a gift may bo revoked by a mere declaration on the part of the donoi 
without any proceedings in Court [Baillie, IT, p. 205, f .n. (10)]. 

141. Hiba-bil-iwaz (gift with exchange) (l) A hiha-hil- 

iwas, us distinguished from a hiha or simple gift, is a gift 
for a consideration. It is in reality a sale, and has all the 
incidents of a contract of sale. Accordingly possession is not 
required to complete the transfer as it is in the case of a hiha, 
and an undivided share (mushaa) in property capahlc of divi- 
sion may ho lawfully transferred by it, though this cannot be 
done ill the case of a hiha (i). Two conditions, however, must 
concur to make the transaction valid, namely, (1) actual 
payment of consideration (iwaz) on the part of the donee, 
and (2) a bona fide intention on the part of the donor to di- 
vest himself in pra-senti of the property and to confer it up- 
on the donee (j). The adequacy of consideration is not ma- 
terial; but whatever its amount, it must be actually and h(Ma 
fide paid (fc). Such a transaction is called the hiba-hil~iwaz 
of India as distinguished from “ true ” hiba-bil-iwaz dealt 


(a) Ohviam Mohammad t. Din Mohammad 
(193S) 166 I.O. 230, (’36) A 

CmIi 208 . 

(*) Oatiamallv v. OurrvmWioy (1911) 36 
Bom. 214, 248-249, 12 I.O 226. 
(Tha head note ia erroneous ) 

(0 Baillie, 122-123; Macnashten, pp. 61- 
S2, as 14 and 15; Hxtondra Singh 
V. Maharaja of Darbhanga (1028) 
56 I.A. 197, 7 Pat 600, 109 I.O 
868, (’28) A. PC 112; Sarifuddm 
T. Mohinddin (1927) 64 Cal. 754, 
105 I.O 67. (’27) A.O. 808; Fateh 
dli V. Vuhammait (1028) 9 Lah. 
428. 119 I.O. 258, (’28> A.L. 516; 
MahammaA Bataan t. Safdar Mir- 
*a (1988) 14 Lah 478, 144 I.O. 


46, (’88) A.L. 601; Mi. Aimna v 
Lakmichand (’84) A.L. 705, 154 
I.O. 979. 

(i) Ml. Khairunnita y. KaramahiJla (1933) 
142 I.O. 42, (’S3) A 0. 99; Ml. 
Bashiran v. Mohammad Butain (1941) 
16 Luck. 615, (1941) OWN. 249, 
198 I.O. 161, (’41) A.O. 284. 

(t) BAa/ooraonitia v. Roviihan Johan 
(1876) 2 Cal. 184, 3 I.A. 291; 
Muhammad Fau v. Ohviam Ahmad 
(1881) S AU. 490, 8 I.A. 25; 

Ohaudhri Mehdi Baton r. Muham- 
mad Baton (1006) 28 AU. 489, 88 I. 
A. 68; IToAan Zal r. Mahmud 
(1982) 44 All. 580, 67 I.O. 67, 
(’88) A. A. >47. 
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with in the notes below. It was introduced by the Muslim Ch. XI, 
lawyerj*of India as a device for effecting a gift of miishaa in S. 141 
property capable of division (Z). 

(2) The High Courts of Calcutta and Lahore have held 
that a transaction of this character is nothing but a sale; 
therefore, where the property is immovable and is of the value 
of Rs. 100 and upwards, it must be effected by a registered 
instrument as required by sec. 04 of the Transfer of Pro-perty 
Act, 1882, which relates to sales (w). As a sale, it also gives 
rise to a right of pre-emption (n). 

(.9) The Allahabad High (!onrt, on the other hand, has 
li(dd that a transfer by a husband of immovable pi-o])(>rty to 
his wife in lieu of her dower is not a sale but a transaction of 
true hiha-hil-iwas. It may bo effected orally by two gifts, the 
Iiusband making a gift of tlte property to the wife and the 
wife ill return making a gift <o the husband of lu'r right to 
r(‘eov('r dower from him. transaction is not atTinded 1>\ 

the Tiansfer of Properly Act nor is a registered instrument 
iK'cessary but the r(‘<purem(‘nts of the Mahomedan law as to 
delivery of possession and nmsliaamust bo complied with (e). 

Idle Oudli Coni't has liki'wise refused to hold that all cases of 
hiba-hil-iwaz are sales and has followed the Allahabad 
decisions (p). 

t(a) .( and B, two Malioiiiedan brothers, own certain villagus wludi aic 
held by tlium as tenants- I'l-connnou A die.s leaving his brother B and a widow 
W. Some time after A ’s deatli, B exeentes a deed whereby he grants two ol 
tlie villages to W. Two days after the date of the grant, hut as part of tlx 
same Iraiisaction, W execute.si a writing whereby i?i consideration of the giaiu 
to her of the two villages she gives np hei claim to her hiwbanrl's estate in 
ta\our of B. The transaction is a htba-bil twaz, and it is valid though posses- 
sion may not have been dehveied see Mvhamnuid FaK v. Gbulam Ahmad (1881) 

3 All. 490, 8 I. A. 25. 

(b) A Mahomedan executes a deed in favour of his wife whereby ho grants 
certain immovable property to her in lieu of her dower. Possession of the pro 
perty is not delivered to the wife. The transaction is nevertheless valid u'. 
hiba-bil-iwas: Muhammad Esiiph v. Vaitamsa Ammal (1899) 23 Mad. 70 

(c) A Mahomedan lady, who oivns an undivided share (niushaa) in an 
immovable property which is capable of division, executes a dinsl whcieby sin- 
tran.sfcrs her share in the property by wav- of gift to her two nephews in con 


(l) Baillie, p. XXXV. 

(m) Abba* AH v. Karim Bakik (1909) 13 

O.W.N. 160, 4 I.O. 468; Sari/ud- 
din V. Uohiuddin (1927) S4-0al. 

764, 105 I.O. 67, (’27) A.O. 808, 
Saburannetia v, Sabdu Sheikh 
(1984) 88 Cal. W.N, 747, 162 I 
0. 422, (’84) A.O. 693; Gopalda* 
T. Sakina Bxbi (1986) 16 Lah. 197, 
156 I.O. 70, (’86) A.L. 807 


(n) Satyendra Nath v. Fuleom Bibi (1932) 

36 0 W.N. 486. 139 I.O. 403, 
(’32) A.O 625. 

(o) JTubum Btb% v. Baehir Ahmed (1937) 

All. 285, 166 I.O. 489, (’.37) A. 
A. 26; Kultum Bibi v. Shuim 
Sunder Lai (1986) AU.L J. 1027. 
164 I.O 515, (’36) A. A. 600 

(p) Abdul JIamtd v. Abdul Ohani (1934) 

148 I.O. 801, (’34) A.O. 163. 
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S 141 sideration of the aephewa paying Ks. 999 to her every year for her maintenance. 

The deed provides that if they fail to make the payments regularly ,she should 
be at liberty to recover them by a suit. The deed is duly registered. The 
tranaaetion is not a hiba, and it is valid though it is a transfer of a mushaa; 
SanfmUhn v. Mohiuddin (1927) 54 Cal. 754, 105 I.C. 67, ('27) A.C. 808. 

hue iiaiure of trinsaction. — Though a transaction may be described in the 
plaint as a hiha-hil-twaz, it is open to the plaintiff to show that it was in fact 
a simple hiba provided that the point is raised at an early stage of the pro- 
ceedings (q). 

(d) A Mahomedan dies leaving two brothers and a daughter. Subsequently 
each brotlier relinquishes his share in the estate of the deceased in favour of 
the daughter in consideration of the other doing so. The transaction is not a 
hiba, the relinquishment by one brother being the consideration for relinquish- 
ment by the other, and delivery of possession to the daughter is not nccc.ssary 
to valiilatc t'm transaction (r)]. 

A gift “ in consideration of your being my cousin ” iy not a gift for a 
consideration or a Jnba-bil-twaz. Such a transaction is a htba or gift simple, 
and delivery of jiosscssion is necessary to validate the gift (.?). Similarly a gift 
" for having with cordial affection and love rendered service to me, and main- 
tained and treated me with kindness and indulgence, and shown all sorts of 
f.avour to me," is a hiba or gift simple. Such a transaction is not a Juba-hil- 
uva:, there being no iwm or consideration, .and delivery of possession is neces- 
sary to validate the gift (()• 

Adequacy of consideration. — In Khajooroonissa v. Rowshan Jehan (n) which 
IS tlie leading ciise on the subiect, their Lordships of the Privy (Imincil said' 
“ Undoubtedly the adequacy of the consideration is not the question A conside- 
ration may be perfectly v.alid which is wholly inadequate iii amount when com- 
luirod with tile thing given. Some of the cases have gone so far as to say that 
oven a gift of a ring may be a sufficient consideration; but whatever its amount, 
it must be actually and bona fide paid." It would seem to follow from this, that 
however small the consideration for a hiba-htl-twas may bo, the transaction would 
1)0 lalid if the consideration was actually and bona fide paid. A mere promise 
to pay is not sufficient (u). In a Bombay case, decided before the above Privy 
Council case, there was a grant by A to li of property, and the consideration fin 
tiie giant was stated to be Its 10. It was held that the consideration being only 
Rs, 10, the transaction could not be sustained as a ftibo-bil-umj (lo). This de- 
cision can no longer be regarded as good law. Even a copy of the Koran is a 
good consideration for a hiba-btl-twaz (x). 

Intcnlion to tian.tfer tn preenenti. — Where property was transferred to a 
douce subyct to a reservation of the possession and enjoyment to tlie donor and 
his wifo dining their lives, it was held by their Lordships of the Privy Council 
that there was no intention on the part of the donor to divest himself in prmsenti 
of the property, and that the transaction could not be upheld as a hiba-bil-iwaa (y), 

AH Shnh (1939) P L.B. 2G7, 184 
I 0. 656, (’39) A.L. 292. 

(w) Rujabat v. hmai (1870) 7 Bom 

H.C 0 C 27, 30 

(t) Abbot All V Eortm Bahth (190'J) 13 
Csl.W.N, 160, 4 1 0. 466 

271 (y) Chaudhri Mehdt Baton v. Muhammad 

(») Jafar AH v Ahmed (1868) 6 Bora Baton (1906) 28 All. 439, 453, 83 

H 0 A. C 37. I. A 68 (it was also found that no 

(0 Rahim Bahth v Muhammad Baton *" consideration passed from the do- 
(1888) 11 All 1; £tofU Mohammad nee to the donor); Moota Adam 

V Oa/oor Khan (1934) 147 I. 0 Patel v. Iimatl Moota (1909) 12 

887. (’34) A 0 27. Bom L.R. 109, 194, 5 1 0 946; 

(u) (1878) 2 Cal 184, 197, 8 I A 291, Mt. Bathiran r. Mohammad Buitain 

•lOS I (1941) 16 Luck. 615, 193 I. 0 

(c) Mohammad Yahya AU Shah v. Sardar I 161. (’41) A.O. 284: Mohammad 


(i?) Strnjudrbn y Isab (1922) 49 Cal. 
161, 70 I 0. 203, (’22) A.O. 258, 
Sardar Khatun v Secretary of State 
(1939) Kar 348, 179 I 0 252, 

('J9) A 8 9 

(i) Ithtdbni V Abdulla (1906) 31 Bom 
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Where in a registered deed of gift it was stated that the donor made the gift 
in favour of his wife in lieu of her dower debt and that ho had put the donee 
in possesslin of the land gifted from the date of its execution and it was fur- 
ther stated that he had no further coneern with the land gifted, and that all 
Ids lights were thereafter to be enjoyed by the donee, the gift was held to be 
valid altliougli the possession of the land was not delivered (s’). 

iTruf hiba-bil-was. — Htba-btl-iwaz means, literally, a gift foi an cNchaiige. 
It is of two kinds, one being tho true hiba-bil-waa, that is, hiba-bil-iu<iz as 
defined by the older jurists, and the other the hiha-bd-twas of India. In the 
former there are two ants, namely, (1) tho hiba, which is followed liy (2) an 
independent and uncovenaiited itoaa (return-gift), that is, an tiVm not stipiihitod 
for at the time of tho hiba. In the latter there is only one act, tho inw oi 
exchange being involved in the contract of gift a.s its dirrcl consutciolum . 
llaillie, 122. In tho true hihn-bil-iu'az, the hiba and i'ja~ are both goierncd lii 
tho law of gifts. Tlicie must be deliicry of po».-i'ssion both of tlic Inhii and 
iiaac, and they aie both siibjs'ct to the doctiine of inushaa. The donor may e\en 
.ifter delivery revoke the gitt [s. I40J at any time bofori the near is delivennl 

to him, but after deliverj ol the iw«-’ neitlier pnty can revoke his gift The 

transaction consists of hro disUnci acts o' ilonatton between two per.soiis each 
of whom IS alteiriately the donor of one gift and the donee of the othei Thus 
it A, mlhoui having stipukled for any return, makes a gift of a niig to B 
and delivers it to him, .iml H, without having promised it, subsequently makes 
a gift of a watch to .1, sajiiig that it is the iwas or return for the gift ot the 
ring, and delivers the wateh to liim, the transaction is a true hibn-btl-iwas, and 
neither A nor H can revoke tho gift. But if B delivers the watch to A without 
saying that, it is the luac oi return for his gift, the transaction <loes not amount 
to a hiba-bil-iwas. The case is then one of two hibas, and cither paity raaj 

revoke his hiba [s. 140], If A makes a gift of a ring to B saying, “ I have 

given this to jou for so much,” it is a htba-bU-twaz of India. It is in reahU 
a sale, while a true hxba-btl-maz is not a sale cither in its inception or conijile- 
tion (a). 


142. Hiba-ba-shart-ul-iwaz. — Whero a gift is made with a 
stipulation (shart) for a return, it is called hiba-hu-shart-ul- 
iwaz. As in the ctise of a hiba (simple g'ift), so in tho cast' 
of a hiha-ba-shart-d-iwaz, delivery of possession is necessary 
to makt' the gift valid, and the gih is also revocable (s. 140). 
But the gift becomes irrevocable on delivery by the donee of 
the iwaz (return) to the; donor (h). 

The mam distinction between the hiba-bil-twac of India, and htba-ha shaU- 
ul-iwas is that delivery of possession is not nceessary in the former care, while 
it is uecesMiry in the latter ease. 

The main distinction between Inba-btl-iwaz as defined by the older juiists 
and hiba-ba-shart-ul-iwas is that in the former tho twac proceeds voluntnnhi 


Yahya Alt Skah v Sardar Ah IShah 
(1039) P L.R 267, 184 I.C. 556, 
(’39) A L 292 

(r) Mt. Bnshirnn v Mohammad, Hiuain 
(1941) 16 Luik. 615, 193 I. 0 
161, (’41) AO 284; Mohammad 

Kazan Husain v, Mt. Nadri Begum 
(1941) OWN 5.32, 194 I 0 87 

(’41) A 0 348, 

(a) Baillie, 122-123, 641-543; Rahim 

Bakhsh v. Muhammad Hasan (1888) 
11 All 1 ; San/uddin v Mohiuddin 
(1927) 54 Cal. 754, 105 I.C. 67, 


(’27) AO 808; Kulsum Bibi v 
Bashir Ahmed (1937) All 285, 106 
I.C 439, (’37) A A 25; Kulsum 
Bibt V Shiam Sunder Lai (1936) 
All h J 1027, 164 I 0, 515, (’36) 
A A. 600. 

(b) Baillie, 543-544; Hedaya, 488; Mogul- 
sha y, Muhammad Snheb (1887) 11 
Bom. 517 [having regard to ttio de- 
cision that possession was necessary, 
the transaction la wrongly described 
in the juilgment as hiba-bil-iwaz] 


Ch. XI, 
Ss. 

141, 142 
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from tlio donee of the gift, while in the latter it is expressly stxpulaied foi bet- 
ween the parties. The former bcar.s the eharaeter of a gift throughout and 
does not partake of the ehaiatter of a s.ale either in it.s inception or r'linplction, 
wliile n.s legards the lattei, it is a gift in its fiist stage, but it partakes of tlie 
(haiactei of a .sale aftei jiossession has been taken by the donee of the thing 
gnen and by the donor ot the iwaz, so that the transaction, when completed, 
IS exposed to xhufaa oi pre emption, and either party may return the thing 
<lelivero<l to him for a defect. Tliese two incidents, namely, the light of pre- 
i-mplion .ind tlie light to lotuin a thing for a defect, aie two of the incidents 
of tlie coiitiact of sale in the Mahoniedan law. As hiba ha-sharl-ul-iwaz is not 
crimiiion in India, it is useless to pursue the matter further. As to the inci 
denis ot -,ile in Mahomedan law, the student is referied to Baillie’s Digest. 
Hud ed , Iiifioiluetioii to file Ch.apter on Sale, pp. 77.'5-7.S.'t. 

.See ills (a), (b) iiiid (e) to see 1.^9, and notes 

143. Areeat. — The ftrant of n lieen.se, resnmahle at tlu' 
,t> ranlor’s option, to take* and enjoy (he nsufnict of a thing', is 
(•idled ntffat (c). 

478 ' 

hiitu is a tiMUsfei of ownership without considoriition. A hiba-htl-iwas 
IS a tramsfer of ownerxhxp for a consideration. An areeat is not ti transfer 
of oiL'iurxhip, but a tempoiary license to enjoy the profits so long as the grantor 
pleiises, iirni is defined by the author of Durrul Mukhtar as “ making another 
the owiiei of tho usufruct without any consideration ”. A htba is revoctible 
except in certain cases (s. 140). A hiba bil-waz is not revocable in any case. 
Vii aieeat is revocable in every case. 

144. Sadaqah. — A sadaqah i.s ti gift made witli (he objeet 
of aetpiiriiig ndigious mei'i(. Like hiho, it is not valid unless 
accompanied hy delivery of posso.s.sion ; nor is it valid if it 
consists of an undivided share in property capable of division 
fsoc. 134]. I3iit unlike liiba, a sadaqah, once completed by de- 
livery, is not revocable; nor is it invalid if made to two or 
more persons all of whom are poor [s. 1351. 

Uaillie, .'>.'i4-3.5ti , Uedaya, 4.89. The distinction between Inla and sadaqah 
lies ju flic obiect with which it is made. In tlie case of hiba, the object is to mani- 
fest afiectidii towards the donee, or to win his regard or esteem; in the case of 
sadaqah, the object is “to acquire merit in the sight of the Lord.” A gift 
of piopoity eieii to the iich would be a sadaqah if made with the object of 
.icqmring religious merit. 

Sadaqah dtsltitr/uishfd from wahf. — In the case of a sadaqah, the corpus 
may he consumed; iii the case of a wakf, the income only can he spent (<i). 
Sec secs. 1(18 and I«i9 lielow. 

145. Gift by a Mahomedan governed by Marumakkatyam 
law to a tawazhi. — A tawazhi consists of a mother and a/l her 


(<•) Muhammad Faa v. Ohulam Ahmad 
(1881) 8 All. 490, 8 I A. 25. 38. 
Mumtaz-un-\tsta r. Tufail (1906) 
28 All 264, ns explained in Kha- 
Id Ahmad, In the matter of (1908) 
30 All . 303 , Muhammad Siddtq v 
Ktsaldar (1927) 2 Luck 216, 95 I 
0. 220, (•26) A.O. 860; Vo*ii- 


uddin y. Khairat Ali (1938) 18 
Luck. 713, 172 I.O. 384, (’38) 
A.O. 61. 

(<t) Ramanadham y. Vada Levvai (1911) 
34 Mad 12, 14; Abdvleahur y. Ahu- 
bahhor (1930) 54 Bom. 358, 309, 
127 I.O. 401, (’30) A.B. 101 . 
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<?hildren and descendants in the female line. It is a corporate Ch. XI, 
unit, an^ capable of holding property as such. Therefore, S. 146 
where a Mabomedan who follows the Mavumakkatyam law, 
makes a gift of property to his wife and all her children con- 
stituting a tawazlii, without any expression of intention as to 
how they are to hold and enjoy it, the gift will be deemed to 
be a gift to the tawazhi, and the donees will take the property 
subject to the incidents of an ordinary tarwad or tawazhi pro- 
perty, one of which is impartihility (e). But when the gift 
is to the wife and her children by him, to the exclusion of her 
children by a former husband, the gift cannot be deemed to be 
one to a tawazhi, and the donees will take the property as tc- 
nants-in-common in equal shares with power to alienate their 
respective interests (/). 

(«) Kunhacha Vmma ▼. Kuth Mammi | (/) Uotthit/an Kutty t. iyi»»a (1928) 61 
(189S) 16 Mad 201; Chahkra\ Mad. 674, 110 I.O. 480, (’28) 

Xannan v SnnU Pokktr (1916) 39 AM. 870 

Mad 317, 80 I.O. 766. ' 



CHAPTER XII. 

Wakfs. 

Ss. 146. Wakf as defined in the Wakf Act. — “ Wakf means 

146,146A (.jjg permanent (s. 146A) dedication by a person professing- 
the Mnasalman faith of any property (s. 146R-146D) for any 
purpose recognized by the Mnssalman law as religious, pious 
or charitable (s. 146E).” 

The above is the, definition of wakf as given in the Mnssalman Wakf Validat- 
ing Act, No. VI of 1913, s. 2. That Act came into force on the 7th March, 1913. 
It has a retrospective effect, and applies to all wakfs, whether created before 
or after that date: see sec. 1C2 below. Referring to the above definition, the 
Judicial Committee observed that it was a definition for the purposes of the 
Act, and not necessarily exhaustive (o). 

Wakf as defined by Makomedan jurists. — The term wakf literally ineaii> 
detention. The legal meaning of wakf, according to Abu Hanifa, is the de- 
tention of a s-pecific thing in the ownership of the waktf or appropriator, and 
the devoting or appropriating of its profits or usufruct “ in charity on the 
]) 0 or or other good objects." According to the two disciples, Abu Yusuf 
and Muhammad, wakf signifies the extinction of the appropriator 's owiioi 
ship in the thing dedicated and the detention of the thing is the implied 
ownership of Ood, in such a manner that its iirofits may revert to or be ap- 
plied ‘‘ for the benefit of mankind." Baillie, .557-558. See Hedaya, 231, 
234. A wakf extinguishes the right of the wakif or dedicator and transfers 
ownership to God. The niutaw.alli is the manager of the wakf, but the pro- 
perty does not vest in him, as it would in a trustee in English law (h). The 
expression " vested in trust " in section 10 of the Limitation Act docs not 
apply to the inutawalli of a wakf (c) ; and it W'as for this reason that the 
section was amended by s. 2 of the Limitation Act, 1929. It is also for this 
reason that the Indian Trusts Act, 1882, exempts from iis scope the rules of 
law applicable to wakfs (d). A wakf, however, is a trust for the purpo.scs of 
a 92 of the Code of Civil Procedure (e). 

146A. The dedication must be pennanent The dedication 

must be permanent. A wakf, therefore, for a limited period, 
c.g., twenty years, is not valid. F'urtlier, the purpose for 
which a wakf is created must be of a permanent character. 

Baillie, 565; Hedaya, 234. See sec. 160 below. 


(а) Ha Mi V. KaUander Ammal (1027) 

64 I A. 23, 27, 6 Banff. 7, 100 1. 
0 32. (’27) A PO. 22. 

(б) Muhammad Ruatom AH T. Miulaq 

Mnsain (1020) 47 I. A 224, 42 
All 600, 67 I.O. 820. 

(a) Mt itlah Rakhi v. Shah Mohammad 
Abdur Rahim (1034) 61 I. A. 50, 
66 AU. 111. 147 I.O. 887, (’84) 


A.PO. 77. 

id) Per Ameer AH, J., in Yaidva VariUi 
T. Bnluiami (1921) 48 I A SO’.!, 
44 Mad. 831, 65 I.O. 161, (’22) 
A PO. 123. 

(«) Mahomed Kuttm ▼. Sued Abt (1932) 
11 Pat. 238, 188 I.O. 417, (’32) 
A.P 0. 33. 
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The dedication is not peimanent and the wakf is invalid, if the wakfnania 
contains a condition that in case of mismanagement the property should be gg 
divided ai.*ong the heirs of the settlor (/). Nor can the dedication be perina- 140^.1400 
nent if the wakif is only a nsnfrnctnary moitgagee and has no permanent con- 
trol over the property ({>). 

146B. Subject of wakf. — The subject of wakf under the 
Wakf Act may be ‘‘ any property.” A valid wakf may, there- 
fore, be made not only of immovable property, but also of 
movables, such as shares in joint stock companies. Govern- 
ment promissory notes, and even money {h). 

In cases bofoie the Wakf Act, there was a conflict of opinion whether a 
valid wakf could be made of niovabies. It was held in Calcutta, Bombay and 
Madras, that a valid wakf could not be made of movables, unless the movables 
were accessory to tlie immovable such as cattle attached to agricul- 

tural land and implements of husbandry, or unless a wakf of movables was 
allowed by custom (i). This was in accordance with the view taken by Maho- 
medan jurists on the subject: Raillie, 570-571; tiedaya, 234-235. On the other 
hand, it was held m Aliahabad that a valid wakf may be made of movables, and 
that a wakt even of coins or shares in a joint stock company was not invalid (j). 

Such a wakf would be valid under the Wakf Act. In a recent Privy Council case - 
the cpiostion arose vvlictluT a valid wakf can bo made under the Wakf Act of 
Government promissoiy notes, but it was not decided, as the wakf had been 
acted upon for a iiiimbei of years and it was held valid on that ground (fc) 

1460. Subject of wakf must belong- to wakif. — ^Tlio propt'rty 
dedicated by way of wakf must belong to the wakif (dedi- 
cator) at the time of iledieation { 1 ). A person who is in 
fact the owner of tlie property but is under the Ix'licf that ho 
is only a mutawalli thereof is competent to make a valid wakf 
of the property. What is to be seen in such cases is whether 
or not that person had a power of disposition over the 
property (w). 

Baillle, 562. 

Wakf of property subject to mortgage or lease . — A valid wakf may be ni.ide 
of property though it is subject to a mortgage (n) or a lease (o) : Baillie, 563-564, 


(/) Sabib Ashraf v Sued Wajihuddm 
(1933) 144 I.C. 654, (’33) A 0. 
222 

(g) Rahman v. Bagndnn (1936) 11 Luck 

735, 160 I C. 495, (’36) A O 213 

(h) Ahduhakur v. Abuhaklnr (1930) 54 

Bom. 350, 369-370, 127 I 0 401, 

(’30) A B 191 Cf Sped Ah 
Znmin v Syed Akbar Ah Khan 
(1937) 64 I A 158 (a Shia rase) 

(i) Kulsom Bibee v. Oolam Iloesem (1905) 

10 Cal W N, 449, Fatmabai v Oit- 
lam Hueen (1907) 9 Bom L R 
1337; Eadir Ibrahm v. Mahomed 
(1909) 33 Mad. 118, 4 I.O. 136. 
(/) Abu ^ayul v. Baknr AH (1901) 24 
All. 190; see Haihim Baroon r. 
Oounittlmhah (1942) Kar. 179, 
(’42) A S. 137. 

{k) Mohammad Sadiq X. Fakhr Jahan Bo- 
gam (1932) 69 I. A. 1, 17-18, 6 


Luck ,556. 136 I C. 3P5. (’3’?) A. 
PC 13 

(l) Uamhuddin v. Ballabh Das (1012) 35 

All. 68, 17 I 0 471, FJimn Beg v 

Rahmat All (1934) 10 Luck. 547, 
152 I C 798, (’35) A 0 47 , 

Mahomed Ah v Dmesh Chandra 
Roy (1940) 2 Cal 189, 44 C W 
N 718, (’40) A.C. 417. 

(m) Batder Iluaain v. Sudama Prasad 

(1940) 15 Luck. 30, (1939) 0 
W N 858. (’40) AO 18 

(n) Shahmadeo v. Khaia Boseein (1869) 

12 W B 498; Jmjira v. Mohammad 
(1922) 49 Cal 477, 483, 67 I.C. 
77, (’22) A.O. 429. 

(o) Hashim Ah x Iffat Ara Bamidi Be- 

gum (1942) 46 C.W.N. 561, 74 Cal. 
LJ. 261, (’42) AO. 180 (case un- 
der the Shia Law) 
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Usufruct 'tar jj mortgagee. — A usufructuary mortgagee cannot make a valid 
wakf of his rights for he is not the owner and the mortgage is an evasion of 
the Mahoinedan law against usurr (//). # 

(irovcholder.—X gioveholder lias permanent dominion and full proprietai^ 
light over the trpea. A wakf of full groveholder ’s rights is therefore valid (3). 

Propi-rt'i agreed !a he imrchased by wakif. — A valid wakf may bo made 
of property, 01 which the wakif has been put 111 possession under a contract Cor 
Hie puidiase thereof by him, proviilcd the sale is eventually completed (r). 

WnkJ in fraud! of Jims . — A wakfnama executed by a widow as part of a 
transaction which is a fraud on the heirs of her husband is altogether void and 
not effeitive even agains't the share which she inherits (s). 

Doti'cr debl.—\ dower debt which may or may not be paid to the widow 
at the option of the residual ies cannot he made the subject of a wakf (t). 

146D. Wakf of mushaa. — A mu.shfUi or tin iindividocl sharo 
in property may, according to the more ajiproved view, form 
the subject ot wakf, wiiellior the proptudy be capable of divi- 
sion or not. 

Exception. — The wakf of a mushaa for ti mosque or burial 
ground is not valid, whether the property is capable of divi- 
sion or not (n). 

llcdaya, S'lS; Baillie, 57.3 The approved opinion above referred to is 
that of Abu Vusuf. According to Muhammad, the w.ikf of a mushaa in pro- 
perty capable of partition is not valid, for ho holds that delivery of possession 
by tho eiidovvcr to a nwtaioalli is a condition iiecess.iry for the validity of .1 
wakf, see see. 151 below. But though Abu Viisiit holds that .1 wakf of a 
mushaa is valid though the propeity may be c.apablc of partition, he has de- 
clared that a wakf ot a mushaa /oi a luosipic or burial ground is invalid. lie 
gives two reasons, one of which is that “ the eontinnanco of a participation in 
any tiling is rcpugimnt to its becoming the exclusive right of God.” 

It follows from what is stated above that one of several heirs of a deceased 
Afiiliomed.'iii caimot make a valid wakf of his undivided share of the inheritance 
Jor a mosque or buiial ground though he may do so for other purposes In a 
llaiigoon case (v), however, it was held, relying on a passage in Wilson's Anglo- 
Muliainiii.id.iu Law, 6th ed , para. 321, and on tho .pulgment of the Privy Coun- 
cil in Muhammad Mumtas v. Zubatda Jan (to), that if one of several heirs 
takes posw'ssion of the whole piopeity and delivers possession of it to the 
tiustees of a inoS(|ne for the boneht of the inosiiue, though it bo without the 
coiiMont ot the other heirs, the wakf is v.ilid to the extent of Ins own share. Tho 
passage icleireil (0 above is in these terms: “ But if a wakf is valid as in the 
cases noted in 11 1 above, they are valid for the endowment or construction of 

iiiosijues or bunal grounds.” This jiassage appeals tor tho first time in the 



(p) Rahiman v Tlnprtrfan (1936) 11 Luck 

735, 160 I C 495. (’36) A O 
213 

(q) Saji Amir Ahmed v Makommad Ejaz 

Hussain (1936) 68 All. 464, 160 

I C 354, (’36) A A. 15 

(r) Musamrnat BismiUa v Mohammad Alt 

(’27) A.O. 162, 102 l.C. 77. 

(«) 7/nr Prasad v. Fayas Ahmad (1933) 
GO I A 116, 65 All 83, 142 I C. 
217, (’33) A.PO 88. 

(0 Nosh Ah V. Shamsunnusa iiilii (1939) . 


All ’t’J’J, 1939 A.L.J 138, 188 1 
C 379, (’39) A A 319 
Mohammad Padrul v. Shah Hasan 

(1935) All.L .1 400, 159 l.C 37, 

(’35) A A 278; Mahomed Ayub 
IH V Amir Khan (1939) 43 0. 
\t.N 118, 181 l.C. 76, (’89) A. 
C 268 

(v) Abdul Rahman v Maung Mulu (’32) 
A B. 65, 138 I.O. 851. 

11 All 460, 16 1. A. 205. 


(w) (1889) 
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*itli ed., and tlie <'ases refened to there are c-aaew of a wakf of a inusliaa for 
purposes other than a rtwsque or a burial {jrouiid The Pi ivy Council case le 
forred to al*)vo is a case of a gift of a miisliaa. A wakf of a iiiiishaa for a 
mosque or burial ground is invalid for the specific reasons suited by Abu Yusuf. 
A single judge of the High Court of Calcutta has, however, held that when 
a moHiiue or a tomb already exists on a different pait of a land and an undivided 
share of anothin- property is dedicated for the upkeep of such a mos |iie or 
burial ground the dedication is valid (*). 

146E. Objects of wakf.— The purpose for wliic'li a wakf 
may be created must be one recognized by the M.ibomedan 
law as “ relig'ion.s, ])ions or cbarilable ” [W^akf Act, s. 2 (1)]. 
A wakf may also be created in favour of tlie .settlor’s family, 
children and descendants [Wakf Act, s. 

A. The following are valid objects of .i vvnhf.-- 

(1) mosques and provision for imams to rondiiet vvoisliip therein (y) , 

(2) colleges and provision foi profesrurs to teach m colleges (c); 

(3) aqueducts, bridges and caravanserais (<t) ; 

(4) distribution of alms to pooi pci sons, and assistance to tho poor to 
enable them to perform tho pilgi image to Mecca (b); 

(5) celebrating tlie birth of Ah Murtaza (<•); 

(6) keeping taeias in the month of Muhairam (<Z), and provision for 
camels and iluUlut for leligious proces-sions during Muharram (e); 

(7) repairs of imambaras (f); 

{7a) the maintenance of a khankah (<j); 

(8) celebrating the death anniversaries (bar’ll) of the .settlor and of the 
mcmlvers of his family (h ) ; 

(9) perforniaiiio of ceremonies known as Icadam nharif (i ) ; 

(]0) burning lamps in a mosque (j) ; 

(11) reading the Koran in public places, and also at private houses (fc) , 

(12) perfoiiiianco of annual falelia of tho settlor and of the mombeis 
of his family (Z); 

[The ceremony of fateha consists in the recital of prayers for the wel- 
fare of the souls of deceased persona, ae.companicd with distribu- 
tion of alms to the poor]. 

(13) the construction of a “ robat ” or free boarding house for pilgrims 
at Mecca (m); 


<x) Mahomed Ayub AH r. Amir Khan 
(1939) 43 C W N 118, 181 I 0 
76, (’39) A.O. 268. 

(y) Baillie, 674. 

(z) Baillie, 674. 

(a) Bedaya, 240. 

<6) Bedaya, 240. 

<c) Biba Jan v. Kalb Bueain (1909) 31 
All 136, 1 I.O 763; Sayid Umad 
V Bamtdx Regum (1921) 6 PatLJ. 
218, 23.5-236, 62 I 0. 455, (’21) 
A P. 125; Baji Abdul v. Hafi 
Hamid (1903) 6 Bora L.B 1010 
[Cutchi Memon will]. 

(d) Jbtd. 

(«) Syed Ah v. Syed Muhammad AH 
(1928) 7 Pat 426, 116 I.C. 625, 
(’28) A.P. 441. 

(/) See cases cited in foot-note (c) 

ig) Mahomed Katim v. Syed Abi (1932) 11 
Pat. 288, 136 I.O. 417, (’32) A. , 


(A) See cases cited in foot-note (c). 

(») Phul Chand v. Akbar Yar Khan (1890) 
19 All 211 

(/) AfozAar Husain v Abdul (1911) 33 
All. 400, 9 I.O. 753 
(fc) Ibid. 

(l) Luchmiput Singh v. Amir Alum 

(1882) 9 Oal 176; Phul Ohimd v 
Akbar Yar Khan (1896) 19 All 
211; Riba Jan v. Kalb Bueain (1909) 
81 Atf 136, 1 1 0 763, see p. 

139 of the report; Maihar Bueain 
▼ Abdul (1911) 33 All. 400, 9 I 
G. 753, [Stanly, 0. J., dubilante) 
Mutu Samanadan v Vava Levvai 
(1917) 44 I. A. 21, 27, 40 Mad. 
116. 122. 89 I.O. 235. See also 
Saltbhai, y. Safiabu (1912) 36 Bom. 
Ill, 12 I.O. 702. 

(m) Mahomed Yueuf y. Muhammad Sadig 
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(14) muntenance of poor relations and dependants (n), 

B. The following are not valid objects of a wakf: — 

(i) objects prohibited by Islam, c.g., erecting or maintaining a church 
or a temple: Baillie, 560; 

(ii) the Madrasi High Court has held that if there is no distribution of 
alms the re.-iding of the Koran and the performance of ceremonies 
for the benefit of the soul of the deceased is not a valid object of a 
wakf (o). This is on the ground that the object though religious 
and pious is not charitable: sed quaere, for there is nothing in the 
Indian Statutes or in Mahomedan law which draws a clear-cut dis- 
tinction between religious and pious purposes on the one hand, and 
charitable purposes on the other (p). In the Bombay High Court 
Mirza, J., has held that the performance of such ceremonies whether 
at the tomb of a saint or the grave of a privati' person is the valid 
object of a wakf (g) ; 

(Hi) the High Court of Allahabad had held, following the opinion of Ameer 
All, expressed in his Mahomedan law (4th cd., vol. 1. p 276], that a 
provision for the wages and pensions of serve ntx and dependants 
is valid (r). A similar question arose in a case before the Privy 
('ouncil (s), .and it was argued, relying on the same passage in 
Ameer Ali’s work, that a wakf for servants' was valid, but the point, 
it would appear, was later on abandoned, and the Board said: “ It 
is admitted that a trust for slaves and dependants is not within the 
terms of the Wakf Validating Act (VI of 191.S) ” The Chief Court 
of Oudh has taken the view that a wakf providing fur maintenanco of 
servants is v.alid under Mahomedan law. In Hashtm Ah v. Tffat Ara 
Tlamidi Begum, the Calcutta High Court has taken the view that a 
provision for a small pension for three of the faithful servants would not 
render the wakf invalid, as the main purpose of the wakf in question was 
not to make a settlement on those servants (<)• 

(iv) A wakf in favour of utter strangers was held to be in\alid although 
there was an immediate and substantial gift to charity (a). 

146F. Wakf void for uncertainty. — The objects of a wakf 
must be indicated with reasonable certainty; if they are 
not, tlie wakf will bo void for uncertainty [see note (1)]. But 
it is not necessary that tlie objects should bo named {v). 
Nor is it necessary, where the objects are specified, to name 
the sum to be spent on each object (ic) [see note (2)]. 


(1933) 14 Lsh. 431, 144 I 0. 271, 
('33) A L 501 

(n) Mukiirram v Anjuman-un-Nisaa (1923) 

45 All 152, 69 I C 836, (’24) A 
A 223 

(o) Kaleloola v. Nueeerudren (1894) 18 

Mad 201 , Kunhnmutt]/ v Ahmed 
Uusalmr (1<)35) 58 Mod 204, 154 I 
C 151, (’35) A M 29. 

(p) Oholam Iloisam Shah v Sued Muslim 

Uossmn (1934) 58 Cal h J 356, 
150 I 0 124, (’.34) A C 348 

(?) Abdulsakur v Abubakkar (1930) 51 

Bom sr.s, 127 I C 411, (’301 A. 
B 191, Aztmunni>.sa Begum v Sii- 
dar dll Khan (1927) 29 Bom L R 
434, 102 I 0 129, ("27) A B 3S7 
dissenting from Fakr-ud dm v. A'ln- 
yaiullah (1910) 7 All L J 1095, 
8 1 C 578. 

(r) Ohtdam Mohammad v Ohulam Jlueam 


(1932) 59 I.A. 74, 85, 54 All. 93, 
136 I C 454, (’32) A.PO. 81. 

(«) /6id Bt p. 86 

(<) Ml Akhtar Banu Begum V. Kanhaiya 
Lai (1941) 16 Luck 709, (1941) 
OWN 829, 195 I 0 326, (’41) 

A 0 492; nashim Ah y. Iffat Ara 

J7amidi Begum (1942) 46 C W N. 
561, 74 Cnl L J 261, (’42) A.C. 
182 

(u) Irmatl Uaji Aral v Umar Abdulla 

(1942) 44 Bom L.R 256, (’42) 
A B 155 

(v) Sheikh Bnmian v. Mussammat Rah- 

mam (1932) 7 Luck 300, 135 I 
C 372, (’32) A 0 71; Oangabai 

V. Tharar (1863) 1 Bom H C 

0 C 71. 

(hi) Mutu Ramanadan v Yava Levvai 
(1916) 44 1 A. 21, 28-29, 40 Mad. 
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Note (1). — According to the English law the object of tiu&ts, whether private 
or public, nyiat bo certain, otherwi&o the tiust is void for imccitainty. The lead- 
ing English case on public trusts is Monce v. The Bishop of Durham (x). In 
lhat case it was held by Lord Eldon that a bequest for “ such objects of bene- 
volence or liberality as the executor should most approve of ” was too vague 
to be enforced. It has similarly been held that a trust for “ charitable or bene- 
volent purposes ” (»y), or for “ purposes charitable or philanthropic " (3), or 
for such charitable or public purposes as my tiustec thinks proper ” (a), is 
void for uncertainty. Following this principle, it has been held by the Privy 
(loimcil that a gift by a Hindu for tlharam, an expression equivalent to “ charit- 
able, religious nr philanthiopic puiposes,” is void (or unceitamty (?i). 

Turning now to llahonicdnn cases, there appears to be a conflict of decisions. 
The High Coiiit of Bombay expressed the opinion in an old -'ase that a bequest 
by a Khoja jrahoniodan foi ithainm was void (or iinieitainty (0). In a later 
Bombay ca-se, a bequest by a Mabomedan for dlMram. hheiat, vigere, was held 
to ho void for uncertainty. The Ouj.iiati woid “ kli.iiiat,” it was said, was 
diTiied from the Arabic “ Uiaiiat,’' and that ‘ klia't in Aiabic moan» “good,” 
and “ khaiiat ” ineaiis “ good works, alms, charities ” (d) In a Punjab case 
it was held tliat a w ikf foi siieh eharitable ohjeits as the tiustees should think 
pioper and for .sneli ))uipo.se as that tiie settlor should obtain ceitaiii bliss there 
fiom, IS void ioi unecitaiiit V (()■ In an Allahabad la.se it w.is held that a 
walcf for fateha and for amai ■i lclww inebidmg the maintenaneo of poor rcla- 
I1011S and dependants was not void loi iinecitaiuty ( f ). In another Allahabad 
ease the opinion was expressed that a trust for “ khairat ” or for “ khairati 
kam ” was valid, and in such a case, specification of oli|ects of chanty is not 
necessary Hut, it a tni.st is for umioc Lh-aw ni Lnto Uiair, it is a question of 
constnietion in what sense the expiession is used, and if it is used in the sense 
ot benevolent purposes 01 good puiposes, the tiust will be void for uncertainty (g). 
Rut “ amar-i-khair ” means “ kliaii ” 01 “ good ” woik^', and if that is the 
correct meaning of the word, [see .Ifu/m/iiaitK/ Y«sm/ v. A:;tnmddm (g) below], 
tlie wakf would be void for uncertainty, iinles.s it can bo said lhat when a 
Mahomcdfin dedicates his projierty by way of wakf for “ good woiks,” it must 
bo taken that the dedication is for “ pnipo'.es lecogni/.cd bv the Mussalman 
law as ndigious, pioiin, or charitable ” within the meaning of sec. 2 (1) of the 
Wakf Act. This contention was accepted in an Oiidh lase (k), but the I;ahoro 
High Courl has dissented holding that the use of the general words of the pro- 
viso to see. 3 of the Wakf .^ct “ religious and charitable objoits ” is not a 
sufficient specification of the object (1). A Pull Bench of the Cliief Court of 
Oudli, however, has now taken the view that a dedication m general terms for 
“ charitable purposes highly commendable accoiding to the llanafi school of 
Mussalman law ” is not a valid dedication (/). The High Couit of Calcutta 
in a recent case has held that the use of the gener.il words of the proviso to 


J16, 39 I 0 235, (’16) A PC 

86; Syed Shah v Syed AM (1932) 
11 Pat 288, 325-326, 136 I 0 
417, (’32) A.P. 83. 

(a;) (1804) 10 Ves. 522. 

(v) 7n rr Riland (1881) W.N 173. 

(*) In 's ilacduff (1896) 2 Ch. 463, 

(n) ntair v Dunean [1902] AC .17; 
Grimond v Ortmond [1905] *. C 

124 

(6) Runchnrdas v. Parvatibai (1899) 23 
Bora 725, 26 I A 71. 

(c) Oangabai v. Thavar (1863) 1 Bom H. 

0.0 0 71 

(d) Mariamhi v. Fatmabai (1928) 31 Bom 

li.B 185, 116 I.C. 242, (’29) A. 
B 127. 

(«) Shahab-ud-Din y. Sahan Ltd (1907) 
Punj. Rec. No. 75. See also Ad- 
Oentral r. Hormxuji (1905) 


29 Bom 375 

(/) Mvkarram v. Anjuman-un-lfiita (1923) 
45 All 152, 69 I G 838, (’24) A. 
A 233 

(ff) Mohammad luiuf v. Azimuddin (1941) 
.\ll 443, (1941) A L J 269, 190 
I O. 324, (’41) A. A. 235. 

(A) Sheikh Ramzan v Mutsammat Rahma- 
ni (1932) 7 Luck. 800, 135 I 0 
372, (’32) AO. 71. 

(0 Punjab Sindh Bank y. Anjuman Bi- 
mayet Jelam (1935) 158 I.C. 937, 
(’35) A L 596. 

(i) Akmadi Begum y Badrum Jfisa (1940) 
15 Luck. 586, (1940) 0. W. N. 
689, 189 I 0. 891, (’40) A. 0 
324 (P B . ) . See Mohammad Yuiiif 
y Azmuddin (1941) AU. 448, 
(1941) A.L.J. 269, 196 I.C. 324, 
(’41) A. A. 286. 
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gg sec. 3 ot tile Wakf Act ■without specificatiou of the obji ct. of charity doc? not 
146P-148 -wakf as it coiiteinplate.s an ultimate gift ective in Igw and that 

the ultimate benefit in a wakf-alal-i ilad can .also be impliedly reserved for the 

poor or foi jinv purpose of a pen incnt character. Those purposes need not 
bo expressed in clear teinis in the nakfn.ama. In that case it was held that 
the wakf deed manifested an overriding intention to charity in the contingency of 
the failure of the descendants of the settlor and the ultimate gift to “ proper 
acts of eharity ” was held to be \alid, as these words would imply a gift to 

the poor, and the benefit to the pooi is the prime coneein of the Muslim 

jurists (A). A dcdie.atioa of property for the benefit of the Mahonicdan coni 
inuni1\ on the occasions of rejoicings and mournings was held not to bo void foi 
uncertainty. It was eonstnied with roferenee to the congested condition of the 
testator’s town to mean the picvision of a building for the aeeommodation of 
marriage and funeral parties (?). 

yote (2). — A bequest by a Khoja Mahomedan under a will in the English 
language of .. fund “to be disposed of in filmiljj as my executor shall think 
fit,’’ IS not void for uiueitaintj (m). 

146G. Objects partly valid and partly invalid. — Where ti 
wtiki" iK crealed for mixed pnrpo.^cs, some of wliioli are law- 
ful and some are not, it is valid as to the lawful purposes, 
hilt invalid as t(> the rest, and so much of the property as is 
dedicated for invalid pur[)()ses Avill revert to the wakif (dedi- 
eator) (a). 

146H. Doctrine of cy-pres.— Where a clotir cliaritfdile in- 
tention is expressed in the instrument of wakf, it will not be 
permitted to fail because the objects, if specified, liapjien to 
fail, but th<> iiK'ome will he applied for the benelit of the poor 
or to objects as netir tis pos.Kible to the objects which failed (o). 

'file doctiiiu’ 18 not applicable unless the original wakf is valid, A wakf 
that IS void lot uncertainty cannot, be validated In the application of the 
doclniie (;m 

Shia la'W. — The same is the rule of Shia haw: Baillic, II, 210. 

147. Persons capable of makiiig- a wakf. — Every Maliome- 
dan of sound mind and not a minor may dedieab' his projierty 
by way of wakf. 

Baillie, 560. Av to majority, see notes to see 101 above. 

148. Form of wakf immaterial — A wakf ma}’ be made either 
verbally or in writing?. It is not necessary, in order to con- 
stitute a wakf, that the term “ 'wakf ” should be used in the 


(k) Hathim Ah r. Iffaf Ara Harntdi 

gum (1942) 46 C W.N 561, 74 
Cnl L J 281, (’42) AC 

(case under Shia Law) . 

(() Fazttl Dm r. Karam Ututain (1B36) 
162 I.O. 404, (’36) A.L. 81. ' 

(•i) Oangbai r. Xhavar (1868) 1 Bom. 
H. 0. 0. 0. 71. 

(n) Uazhar Butam y. Abdul (1911) 33 
All. 400, 406, 9 1.0. 768, Abdul , 
Eiuain Uootafi v. Sugranbai (’89) 1 


A S 322. 

(o) KuUom B%b»t v. Oolam Hotttin 

(1905) 10 C W.N. 449, 484-485; 
Salebhai v. 5a/labu (1912) 36 

Bom, 111, 12 I.O. 702: Hoihim 
Ah y. Iffat Ara Hamidt Begum 
(1942) 48 O.W.N. 661, 74 Pal. 
L J, 261, (’42) A.O. 180. 

(p) Punjab Sindh Bank r. Anjuman Bi- 

mayet Itlam (1936) 168 I.O. 937, 
(’86) A.L. 696. 
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grant, if from the general nature of the grant itself such a Ch. XII, 
dedication can be inferred (q). Where it is not clear whether . „ 

a grant constitutes a wahf, the statements and conduct of the 
grantee and his successors, and the method in which the pro- 
perty has been treated, are circumstances which, tliougli not 
conclusive', are worthy of consideration (r). 

Note that the j)rovisioiis of the Indian Trusts Act II of 1882 do not ;ippl\ 
to wakfs: see sec. 1 of the Act. 

Though a wakf may he created orally, yet wlun the teinis of a dedication 
have been reduced to writing no evidence can be given to p)IO^o the teim.s exiept 
the document itself or secondary evidence of its content , (a). 

149. Wakf may be inter vivos or testamentary.- -A wakf may 
be created by act niter vivos or bv will fs. I-IO]. 

A wakf created by will is not inv.alid because it contains a clause that tho 
wakf shall uot operate if a child is born to the testator. Tlio loasou is that a 
testator lias power in law to revoke oi modify Ins will at ani time he likes, and 
he may therefore revoke a wakf eiealed bv will even without ie-<'i\ing any ex 
press power in that behalf (f) 

SWa law. — It was held at one time that a Shia laiinot iieiite a wakf by 
mil. lint this view was onoiieous, and it has been held by the Vrivy Council 
that a Shia may create a wakf by will («). 

I'liere is a distinction between a witl f-hil-vasiyat, i.e , a will which convoys 
the propel ty on the death of tlie testiitoi to the inutawalli as wakf and a 
wa.'tiyat-bil-walcf, i.e., a will which makes a gift of the projicrty with a direc- 
tion to the donee to create the wakf desired. The distinction is of form, not 
of substance, In the latter ca.se the pioperty is not impicsscd with the character 
of wakf immediately fr). 

160. Testamentary wakf and walcf made in death-illness. — A 
Mahomodaii may dedicate tlie whole of Ids property by way 
of wakf. But a yvakf made liy will or during marz-vl-imut 
cannot operate uiion more than one-third of the net a.ssets 
without the consent ol‘ the heirs. 

Hedaya, 233; Baillie, 612. 

SMa law. — The same is the rule of Shia law (te). 


(?) 


fr) 


Jeuiun Don v, Shah Kvbret-ood-Deen 
(1840) 2 M.I A. .aOO, Sahqun- 
Nina r. Mali Ahmad (1903) 25 
All. 418 [Shis law]; Muhammad 
Hamid v. Mian Mahomud (1923) 
50 I. A. 92, 104, 4 Lah 15, 28, 
77 I.O. 1009, (’22) A. PC. 384; 
BudriU hlam Ali Khan v. Mt. AH 
Begum (1935) 16 Lah 782, 158 
I.O. 465, (’85) A.L 251; Kam 
Rup V Saran Dayal (1936) 160 
I.O 289, (’36) Ah. 283, Moham- 
mad Qatim v. Mohammad Mehdt 
(1938) 13 Luck. 458, (’37) A.O. 
465: Haider Hueam v Sudama 
Praead (1940) 15 Luck. 80, (1939) 
O.W.N. 858, (’40) A 0. 18. 

Muhammad Rata v. Tadgar (1924) 
61 I. A. 192, 195, 61 Cal. 446, 80 


I 0 645, (’24) A.PO, 109 

(a) Shatkk Muhammad v. Bibi Mariam 
(1929) 8 Pat 484, 117 I.O 638, 
(’29) A.P 410 

(t) Muhammad Ahean t. Vmardarat 

(1906) 28 All. 633, Abdul Karim 
T Shofiannina (1906) 33 Cal. 853. 

(u) Bagar Ah Khan v, Anjuman Ara 

Begam (1002) 25 AU. 236, 30 1. 
A 94. 

(v) UahahiT Praead v. Muetafa (1987) 

41 Cal. W. N. 933, 168 I 0. 418, 
(37) A.PO. 174; Baqar Ali Khan 
V, Anjuman Ara Begum (1902) 30 
I A 94, 25 All 236; Agha Ah 
Khan V Altaf Eaean Khan (1892) 
14 All. 429. 

(«) Ali Bueain v. Fatal (1914) 36 All. 
481. 28 I.O. 201; Budrul lelam AK 



160 


MAHOMEDAN LAW. 


Ss. 

150, 151 


A fostr. acnbiry wakf is no more than a bequest to ('harity, and it is sub- 
jpet to the B.iiiie restrictions as a bequest to an indiridual: see sec. 104 a])0ve. 

151. Wakf how completed. — (l) A wakf inter vivos is cora- 
plotcd, accordincr to Abn Yusuf, by a mere declaration of 
endowmtmt by the owner. Tbi.s view lias been adopted by 
tbe Ili^rh Courts of Calcutta {x), Kangoon (ij), Patna (s), 
Lahore (a), Madras (h), and Bombay (o), and by the Oudh 
Chief r^onrt ((/). According- to ]\luhammad, the wakf is not 
complete niile.‘<s, besides a declaration of wakf, a mntawalli 
(.superintendent) is appointed by the owner and possession 
of Ihe endowed property is delivered to him llledaija, 23.S; 
Baillie, 5.101. 'r'his view has been adopted by the Tligli Court 
of Allaliaiiad (c). 

{2) Tin founder of a wakf may constitute himself the 
first mntawalli (superintendent). The founder and the muta- 
walli b(‘ing- tbe same person, no transfer of physical posses- 
sion is necessary, whichever of the two views is upheld. Nor 
is it necessary that the property should be tiansfei-red from 
his name as owner into his name as mutawalli (/). Such a 
transfer is not necessary even in Allahabad where the view of 
Mnlunnrnad prevails (//). 

JiihnlioH- VVhpro tlipro is iicitlior a dcclai utioii ol' wakf nor delivery of 
Ijdsscshion, a mere infnilion fo set apait property for charitable purposes is 
not Midic lent fo cieatp a wakf, eien if the incoiup of flip property in .applied to 
th(' iiifpiuled purpose (h). 


Shan V ilt Ah Begum (1936) 16 

LhU 782, 1.68 1 0 4C5, (’35) A 

L. 251 

( c) Dne dem Jatin Ueehee v. Abdnttnh Bar- 
ber (18J8) Pulton 345, v. 

Mohammad (1922) 48 Cii) 477, 

4H5 488, (17 I C 77, (’22) A C. 
429 

(//) Ma S Shin v. Maung Bein (1924) 2 
Ranc 495, 88 1 0 167, (’25) A 

R 71 

(z) Muhammad Ibrahim v Bibi ilanam 
(1929) 8 Pat 484, 117 I.C 638, 
(’29) A P 410 

(a) Muhammad Said v Mt Sakina Begam 
(1935) 16 Lah 432, 169 I 0 250, 
(’35) A L 626; Zufar Jlueeam v. 
Mahomed Ohiaeiiddm (1937) 18 

Lah 276, (’37) A L. 652 

(5) Palhu Kuiti Umma v Nedungadt Bank 
Ltd, (1938) Mad. 118, 173 I.O 
699, (’37) AM 781. 

(c) Rajak v Jimbabai (1911) 14 

IJora L B 295, 800-301, 14 T C 
988, Husaeinbhni v Advocate-Gene- 
lal of Bombay (1920) 22 Rom L R 
846, 67 I.C. 991 

id) Rahiman v Baqridan (1986) 11 Luck. 
735, 100 I 0. 495, (’36) A. O. 
213. 

(«) Muhammad Aiit-ud-din v The Legal 
Remembiancer (1898) 15 All 321; 
Muhammad Tunut y. Muhammad 
lehaq (1921) 43 All. 487, 62 I 0. 


896, (’21) A. A. 103, Muhammad 
Shall V. Muhammad Abdul (1927) 
49 All 391, 99 1 0. 1052, (’27) 
A A 255 

if) Abdul Rajnk v Jimbabai (1911) 14 
Rom L R 295, 300, 14 1 C 088, 
Muhammad Rustam Ah v Mueh- 
taq nuHain (19‘20) 47 I A. 224, 
227, 42 All 609, 612, 57 I.O. 
329, Iluseembhai v. Adoocate-Gene- 
ral of Bombay (1920) 22 Uom.L 
R 840, 57 1 C 991; Jinjira V 
Mohammad (1922) 49 Cal 477, 
188, 67 I 0. 77, (’22) A.O. 429, 
Abdul Jald V Obed uUah (1921) 
4.1 All 416, 62 I 0. 725, (’21) A. 
A. 165; Muhammad Zain v Nur- 
vl-Jlasan (1923) 45 All. 682, 74 
1 C 142, (’24) A. A. 113; Talfaz- 
zal V Maiid VUah (1924) 5 Lah. 
.59, 79 I 0 120, (’24) A L 432, 

.4U/»<mni»rt Bibi v Mohammad Ab- 
dul Rahman (1938) A.L J 727, 
177 I.C. 205, (’38) A A. 485. 

(ff) (1923) 45 All. 682, 74 I 0. 142, (’24) 
A A. 113, »upro; Ohazanfar v 
Ahmadi Bibi (1930) 62 AU. 868, 128 
I.O. 369, (’30) A. A. 169; Mahomed 
Abdul Aziz Khan v. Mahbub Singh 
(1936) AII.L J. 488, 160 I 0. 48, 
(’86) A. A. 202. 

(A) Banubi v. Nariingrao (1907) 81 Bom. 
260; Zaffar Bustain v Mahomed 
Ghiatuddin (1987) 18 Lah. 276, 
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It was held in a Calcutta case (i) that if a wakf is created by a document 
•which establishes by its terms a religious or charitable trust, and it is completed 
by delivery -of possession it is not open to the settlor or those claiming under 
him to say that it was not intended to bo acted upon. ' Fc. if a wakf has been 
. created it is immaterial that it has not been acted upon as that is only a matter 
of breach of trust (j). But the settlor and those claiming under him are not 
precluded from shewing that no wakf has been created at all and that the 
deed was not intended to operate as a wakf, but was illusory and flctitious. 
This is a question of intention evidenced by facts and circumstances showing 
that it was not to be acted upon. For the purpose of such an enquiry subse- 
quent conduct, if it is merely a continuation of conduct at the time of execu- 
tion, is relevant (fc). It has been held by the Privy Council that if a person 
executes a deed of wakf but without any intention of divesting himself of his 
ownership of the property, the real intention being to utilise the document 
should it become necessary as a shield against any claims that any other person 
might have against him either then or at any future time, the deed cjiniuit bo 
given effect to as a wakf (1). 

Evidence of intention is always admissible if «hc wakt is not created by a 
ilooumont (m), or, if it is created by a document, the language used is ambi- 
guous (ft). A creditor, of couise, is always entitled to show that a wakf was 
created to defraud the creditors. 

Shaft law , — According to Shaft law delivery of possession is not nec(‘8sai'y 
to vfilidate a wakf (o). 

Shia law. — Under the Shia law, a wakf mter vivo.t cannot be created !)> a 
more declaration; there must also be delivery of possession; BailHe, II, 212. 
Under the Shia law the wakif is entitled to constitute himself the first mutawalh 
and he is entitled to reasonable remuneration as a mutawalli, the ordinary lule 
being that he should not take more by way of salary tlian that which is fixed 
for other mntawallis (p). No delivery of possession is necessary when the 
wakif constitutes himself the first mutawalli, but it is necessary in that lase 
that tlio character of his possession slionld be changed from that ot owner to 
that of mutawalli or custodian of the wakf. Where the ordinary means of 
sliowiiig change of possession is mutation ot names in a public registei the 
absence of change of names is significant and important; but mutation is not 
for this purpose the only method nor is it necessary as to every item of the 
property dedicated. In any ease of doubt the settlors’ conduct must be re- 
garded broadly and as a whole. But where change of possession has been 
effected, the settlor's actions in dealing with the propel ty as his own will not 
imalidate the wakf, but amount to breaches of trust (</). If the wakf is 


(’37) A Ij, 562: Rahma BM v 
S. Muitafa (1938) 178 I C. 83, 
(’88) A B. 284. 

<i) Kitlnom Bibee y. Oolam Hosaein (1906) 
10 O.W.N. 449, 484 
(j) Syed Zainuddin Huaaain v. Mould Mo- 
hammad Abdur Rahim (1933) 68 
Cal L.J. 259, 140 I 0 799, (’33) 

A.O 102; Muhammad Said y. Ml. 
Sahina Begum (1985) 16 Lah. 432, 

159 I.O. 260, (’86) A.L. 628 

(fc) Maeuda Ehatun v. Muhammad (1932) 
69 Cal. 402, 183 1,0. 667, (’32) A 
0. 98; Ebratenneeaa Bibi y Sarat 
Ohandra (1984) 87 Cal.W N. 892, 

160 I.O. 386, (84) A.O. 14. 

(1) Mohammad AH y. Mt. BitmiUah Be- 
gam (1930) 36 O.W.N. 324, 128 I. 
0 647, (’30) A. PC. 255, 

(ot) SoHg Ram v. Amjad Khan (1900) 

21 


All W.N 169; Zooleka Bxbi y. Syed 
Zyaul Ahedln (1904) 6 Bom.L.R 
' 1058, 1067 

(ft) KuUom Bthee y Oolam Hoaaein (1005) 

10 0 W.N. 449, 484. 

(o) Pathu Kutti Vmma v Nedwngadi 

Bank Ltd. (1988) Mad. 148, 173 
I 0 . 699, (’37) A M, 731 

(p) Haehim AK v Ifat Ara Hamidi Be 

gum (1942) 46 O.W.N 661, 74 
Cal.L J 281, (’42) A.O. 180. 

(g) Ahadi Begum v Eanit Zatnab (1927) 
64 I.A. 88, 6 Fat. 269, 99 I.O. 
669, (’27) A.PO. 2, appro^ng 

Bamid AK v. Mujawar Bueain 

(1902) 24 All. 257; Syed AU Zamm 
r. Syed Akbar AH Ehan (1937) 84 
I.A. 158, 18 Pat. 844, 41 Cal. 

W.N. 709, 167 I.O. 884, (’37) 
A.PO. 127 reversing 7 Pat. 428. 
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gg testamentary a clear and unequivocal direction in the will dedicating speeiffcd 
161-162 “ ^’esting ” it in a mntawalli ia sufficient (r). 

161A. Registration, — A wakfnama by whicli iiiimovablo 
property of the value of Bs. 100 and upwards is dedicated by 
way of wakf requires to be registered under the Indian Eegis- 
tration Act, 1908, though the wakif (dedicator) may have 
constituted himself sole mutawalli thereof, but a “trustee- 
uama ” by which he appoints additional mutawallis does not 
require registration if the document does not purport to- 
transfer any interest in the property to them (.s-). 

Kvery wakfnama, that is, a document creating a wakf, operates to exim- 
(luish the ownership of the wakf in the wakf property (sec note to sec. 146), 
and therefore requires registration under sec. 17 (1) (b) of the Bcgistration 
\.ct. This was assumed in the Privy Council case of Muhmnmad Bvstmn Jit 
V. Ahiihlaq Hiiw'n (<), upon which the present section (s. 151A) is founded. 
The facts of tlio case arc more fully reported m 42 All. 60.9, than in 47 I A. 
224 Tn tliat case the wakif first executed a wakfnaina by whicli he consti- 
tuted himself the first mutawalli, and reserved to himself the power to appoint 
additional mutawallis. By that document he defined the powers and duties 
of the mutawallis and the relation in which they were to stand to the propoity. 
After three months he executed another document called “ trusteenama," by 
which he appointed additional mutawallis some to act .piintly with him, and 
others to act after his death. Ho died after about a month, and the suit was 
bi ought by the mutawallis to recover possession of the propeity from his heirs. 
The wakfnama was registered in fact, but it was argued for the heirs that it 
Has not dnlp registered as certain rules made under sw. 6.9 of tlie Registration 
Act were contravened The Privy Council held that it was duly icgistered 
The “ trusteenama,” however, was not registered, and it w'as argm'd that, not 
being regisk’ied, it did not confer upon the mutawallis any right of suit But 
this urgimieut wus not accepted, and it was held that the document, oven if 
lead with the wakfnama, did not purport to assign the property to the muta- 
wallis, and did not therefore require registration. See in this connection sec. 
16311 which defines the position of a mutawalli. 

162. Wakf by immemorial user. — If land has been used 
from tim(! immemorial for a religious purpose, e.g., for a 
mosque or a burial ground then the land is by user wakf al- 
though there is no evidence of an express dedication. 

Baillic, 622 

Mosque . — If a building has been set apart as a mosque it is enough to make 
it wakf if public prayers are said there with the permission of the owner . Both 
a mosKiiio and a saint’s tomb become wakf by user (m). If a mosque has stood 
for a long time and worship has been performed in it, the Court will infer 
that it does not stand by leave and licence of the owner of the site but that 
the land is dedicated property and no longer belongs to the original owner (e). 

A platform used as a praying place, not by the general public, but by the Maho- 
medan inhabitants of an “ ahata ” is private property and cannot bo appro- 

(r) Badrui Itlam Jili Khan v. Alt Begum 67 I.O. 3S». 

(1986) 16 Lah. 782, 168 1.0. (u) Sgad Maher Husain v. Hafi Ali Mar 

465, (’36) A L. 251. homed (1984) 86 Bom.L.B. 526, 

(t) Mnhammai Buttam Ali v Muehtan 152 1.0 60, (’34) A.B. 257. 

Hueain (1920) 47 I. A. 224, 42 All. («) Miru v. Bam Oopal (1985) AU.Ii.7. 

609, 57 I.O. 829. 1269, 166 I.O. 942, (’85) A. A. 

(0 (1920) 47 I. A. 224, 49 AH. 609, 891. 
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priated for the building of a mosque (w). In the absence of an intention to 
dedicate or of a dedication by the owner, user will not divest land of its private 
character tmd make it wakf (*)• The cons4:ruction of a mosque in a private 
house does not by itself mean that the public are enti+led to worsliip there. 
There must be proof of dedication or of user such as by the saying of prayers 
in a congregational manner (y). 

Graveyard.— Tho Oudh Chief Court, relying on a decision of tlie Allahabad 
High Court (0) has held that the question whether a plot of laud is a grave 
yard or not is primarily a question of fact (a). In an earlier decision the 
same court took the view that the question whether a ccitain property is a 
private or public property, held in trust for religious or charitable purpo8e.s, is 
a mixed question of law and fact (b). In the latest cAse (y) it was held 
by the same court that whether a building is a private or public mo.sque is not a 
question of fact but a question of law. That is a question of a legal inCerence 
to bo drawn from the proved facts. In Tlasansah v. MohultntKih (c) the 
Bombay High Court held that the question whether a particular building 'is a 
public mosque or not is a question of fact. Tlio Bind Chief Court has held 
that whether instances of burial proved in any (lartkulai case aio “ adequate 
in character, number and extent " to justify an inference ot dedication is a 
question of pure fact (r) It is .Mubiiiittod that the pioper legal effect of a 
proved fact is essentially a qurstion of law and the view taken by the Oiidli 
Chief Coutt ill the latest decision is correct and suppoitod by tlu oliseivatinns 
of the Privy Council in Dhatina Mai \. Moli Sayai (d). A doscnption in a 
settlement register of a Mte a.s a hahti'iton is pniiia faur cvideuie tliat it is a 
public graveyard in the sense known to Mahomedan law (e), and long user makes 
.such evidence eontlusivc foi a wakf may be established by lasci (/), but the mere 
fact of a few bin nils nianv years ago has been held to be no evidence of public 
user (g). In order to prove dedication by evidence of burials in a land and 
to justlfv the inference that the land is a cemetery, it is necessary to prove 
a numbei of instances adequate in eharactei, number and extent (h). Where a 
certain land was used ns a Mahomedan graveyard and it is amply supported 
by the entries in the revenue records, the mere fact that in recent years it was 
not 80 used does not deprive it of itw eharactei as a wakf (1). If a site is 
doserilied m the rcvetaic register as a grove and is owned by a Hindu zeniindai 
the existeiue of a few graves will not justify the presumption of a dedica- 
tion (j) ; for the burials must be adequate in number, eharactei and extent to 
justify tlie inference (fc). But although one burial in a plot will not make the 
land wakf (1) it has been held in Allahabad that the presumption is' that the 
part of the site where the dead body is buried is dedicated with the consent 


(to) Mt. Naviik Devi v Habib VUah ('36) , 
A L. 876. 

(*) Zaffar Hutain v. Mahomed Qhiasvddm 
(1937) 18 Lah 276, (’37) A L 5.52 
(li) Muaaheb Khan v. Bajkumar Bakehi 
(1998) O.W.N. 937, 177 I.O. 718. 
(’38) A 0. 288. 

(*) Shevoral Ohamar v. Mudee Khan (1934) 
149 I 0 , 797, (’84) A A 868 
(a) Qudtr Bakheha v. SaddvUah (1988) 
173 I.O. 260, (’88) A O. 77. 

(5) Ban Kuken v. Raghubar (1926) 1 
Luck. 489, 97 I.O. 868, (’26) A. 
0. 878. 

(c) (1928) 70 I.O. 860, (’28) A.B. 43. 

(d) (1927) 8 Lah. 873, 64 I. A. 178, (’27) 

A.rO. 102. 

(«) BaUahh Dae v. Nur Mahomed (1986) 
40 Oal.W.N. 499, 70 Mad L.J 
66, 160 I 0. 579, (’86) A.PO. 88 
affirming 7 Luck. 168; Imam Bak- 
eha Munawur Din t. Naraeingk 
Purf (1988) 178 I.O. 1005, (’88) 
A.L. 246. 


(/) Oonrt of Ward* v. Ilahi Bakhth (1912) 

40 Cal. 297, 40 I A 18, 17 I 0 

744; Mehraj Din v. Ghulam (1931) 
12 Lah 540, 134 I 0. 492, (’31) 
A.L. 607; Mehar Dm v. Hakim AH 
(1935) 157 I 0 561, (’35) A.L 

912, Jhao Lai v. Ahmudullah (1034) 
AII.L J 248, 149 I.O. 966, (’34) 
A. A. 335 

(g) Raukhan AH v. Mahomed Shariff (1936) 

161 I 0 . 660, (’30) A L 87; Qua 
dvr Bakeha v. SadduUah’ (1938) 173 
I.O. 260, (’38) A.O. 77. 

(h) Quadir Bakeha v. SadduKah (1938) 

178 I.O. 260, (’38) A.O. 77. 

({) Arur Singh v. Badar Dm (1940) 188 
I 0. 877, (’40) A.L. 119. 

(I) Baqar Khan v. Babu Raghindra Pra. 
tap Sahi (1934) 9 Luck. 568, 148 
I.O. 433, (’34) A O. 263. 

(i) Mahabir Praead v. Muetafa (1937) 

41 Oal W. N. 988, 168 I.O. 418, 
(’87) A.PO. 174. 
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of the owner so that the grave is wakf and the Muslim community have access 
to it (to). But in the absence of evidence of user such a claim for a private 
grave would seem to be of doubtful validity: a Pir's tomb or a Dar(;;a is acces- 
sible to the public and proof of user would establish the nature of the insti 
tution. A public giaveyard is wakf property and therefore inalienable even 
after it lias been closed by the Municipality (n). The Muslim community has 
a right to require the demolition of a house built on a disused graveyard in 
contravention of the original purposes of the wakf (o). But the building of a 
temporary hut by the custodian of the graveyard does not amount to an asser- 
tion of title hostile to the wakf (p). When the land has become wakf for a 
graveyard, the rights of the former owner are extinguished and he has no 
right to giazo his cattle on it (q). Private ownership of a plot is incompati- 
lile with the plot having been dedicated as a wakf for graveyards (r). 

It liay been held that a Hindu may dedicate a plot of land for the purpose 
of !i, Muslim graveyard (s). 

153. ■Revocation of wakf.^ — (l) A testamentary wakf, that 
i.s a wtikf matte by will, may be revoked by tlie wakif (dtxli- 
eator) at any time before his death (f) [sec. 149]. 

.V testHinentary wakf, being no more than a bequest for a religious or 
idumtable put pose, may bo revoked as any other bequest may be; see sec. 109 
.ibove. A wiikf created during marz-ul-maut stands on the same footing (u) ; 
s.‘e sec. 114 above. 

(2) Where at the time of creating' a noii-testameutary 
wakf, the wakif reserves to himself the power of revoking 
the wakf, the wakf is invalid (v). 

Raillic, 565; Iledaya, 234. 

153A. Power to alter beneficiaries and to increase or 
reduce their shares. — The wakif (dedicator) may, at the time 
of dedication, j eserve to himself the [iower to alter the bene- 
(iciari('s eitlu'r l)y adding to their number or ('xcluding some, 
and to increase or reduce their shares (w). 

Tn the absence of such a reservation the wakif cannot alter the terms ot 
the wakf (x) nor can he make a change in the personnel of the mutawallis (y). 


Siraj Ahmed Khan v. Oaya Prasad 
(19.19) A L .T, 115, 180 I C 9«2, 
(-.19) A. A. 219 

<in) Naiira V. Sukhdarshan Lai (1930) 

All h .1 661 

(«) Abdtil Ohafoor v. Rahmat Ah (1930) 
122 I 0. 32G. (’30) A.O. 245 

( 0 ) Khsan Beg v Rahmat Ah (1934) 10 
Luck 547, 162 I.O. 708, (’35) 
AO 47. 

(ji) Kojiizon V Mohammad Ahmad Khan 

(1980) 165 I C 104, (’36) A.O 
207.- 

(,/) Jhao Lai v. AhmudaRah (1934) All. 
L.J 248, 149 I.O. 968, (’34) A 
A. 336. 

<r) Dost Mahomed v. OAatnrai (1940) 

Kar 174, 187 I.O. 227, (’40) A. 


(») -Irwr Singh v. Badar Dm (1940) 188 
T 0 877, (’40) A.L. 119 (Dec!- 

.tion of a single Judge) . 

<0 Kuhammad Ahsan v. Vmardara* 
(1906) 28 All, 033. 

<n) Sagad AbdvUa v. Sayad Zain (1889) 
13 Bom 566, 660. 
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(w) 


(*) 


(y) 


Salmahihi v. The Advocate-Osneral of 
Bombay (1882). 6 Bom. 42, 61; 
Assoobni T. Noorbai (1906) 8 Bom. 

L. B 245, 250-251; Pathukutti v. 

Avathalakutti (1890) 18 Mad. 66, 
7J-74: Ashna Bih v. Awaljadi 
(1917) 44 Cal. 698, 702, 37 1. 
0. 887; Abdul Satar r. Advocate- 
General of Bombay (1988) 36 Bom. 
L R 18, 143 I.O. 799, (’38) A 
B 87, Janabali Sardar v. Sabha 
Khatun (1938) 177 I.O 307, (’38) 

AC. 257 


Ma B Khin v. Maung Sein (1924) 2 
Rang 496, 88 I.O. 167, (’25) A 
B. 71; Abdul Wahab r. Mueammat 
Sughra (1932) 54 AU. 455, 136 I. 
0 619, (’32) A. A 248 

KUmatunnieea v. Hafizul Rahman 
(1933) 8 Luck. 482, 144 I.O. 473, 
(’38) A 0. 261; Sibte Rasul v 
Bible Kabi (1942) A. L J 722, 
(’43) A. A. 74. 
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He cannot, of course, so reduce the shares as to withdraw any part of the pro- 
perty fron^ the wakf. Not can he substitute an invalid for a valid purpose, 
for the effect would be to withdraw so much of the property as would In* ap- 
propriated for the invalid purpose. 

164, Contingent wakf not valid,— It i.s ossential to the 
validity of a wakf tluit the appropriation should not be made 
to depend on a coiitingeney, 

A Mahomedan wife conveys her property to her husband upon liust to 
maintain herself and her children out of the income, and to hand over the pio 
perty to the children on tlieii attaining majority, and tn the rvoil of hei death 
without leaving children, to devote the income to certain leligioiis n‘>es. Tins 
is not a valid wakf, for it is contingent on the death of the scttlo, vvitlioiit 
leaving issue: PatlmlvtU v, Atathahkutti (1888) Id Mad 60; Cosxnmalhi v 
Currimbiwy (1911) 36 Bom. 214, 2.58, 12 1 C. 225, Habib Axliraff v 8i/ir/ 
Wajibiiddin (1933) 144 I.C, 0.54, ('33) A.O 222. Baillie, 564 

A Mahomedan executes a deed of wakf which contains a directum that 
until payment of specified debts due by him, no proceedings under the wakfnam". 
should be enforcible. The provision for the payment of debts does not iiipioit 
a contingency and the wakf is valid: KbaUl-vd-din v. Shrt Sam (1934) 56 All 
293, 148 I.c', 294, (’34) A. A 176 

A direction in the deed of wakf to create a reserve fund intended for pu' 
serving, improving and extending the wakf properties does not iiualidate the 
wakf: Hashirn AH v. Iffaf Ain itamidi Begum (1942) 46 C.W.N 561, 74 Cal 
L.J. 261, (’42) A.C. 180. 

Shla law.-- -The same is the rule of Shia law («): Biiillie, 11, 218 It ,i 
widow and her sons make a dedication of tlieir inheritance and some of the 
sons are minors the dedication cannot take effect at once for it deiiends upon 
the minors attaining majority and doing likewise The wakf is tl'ciefore 
wholly invalid (a). 


155, Keservation of life interest for benefit of wakif 
(dedicator). — (l) Under the Hanafi law, the wakif (dedicator) 
may provide for Ids maintenance out of the iiicomt' of the 
wakf property. He may, if he wishes, reserve even the wliolc 
income for himself for his life (h). 

(2) Paijmenf of wohif’s debts . — Under the Hanafi law, 
the wakif may provide for the payment of his debts out of tbc 
income of the wakf property (c). 

This was well established before the Wakf Act, 1913, and it is now ic- 
produced in sec. 3, cl. (b), of the Act. See sec. 161 below. 


(t) Syeda Bibi t. Mughal Jan (1902) 24 
All. 231 The actual decision in 
this case cannot be supported since 
the Privy Council ruling m Baqar 
A.li Khan v. Anjuman Ara Begam 
(1902) 25 All. 236, 30 I. A. 94 
(o) Mahabir Prasad v. Mustapha (1937) 
41 Cal.W.N. 933, 168 1.0. 418, 
(’37) A. PO. 174. 

(h) Dot dem Jaun Beebot r, Abdallah 
(1838) Fulton’s Eep. 345; Fatma- 
bxbi T. Advocatt-Goneral of B(mbay 
(1881) 6 Bom. 42, 61-52; Oosss- 
malb) T. Outrimbhou (1912) 86 Bom. 


214, 12 I.O. 25, Muhammad Zam 
V. Nur-ul-Hasan (1923) 45 All 
682, 74 I 0. 142, (’24) A. V, 113; 
Ma E Khin v. Maung Sein (1921) 
2 Bang 495, 88 I 0. i67, <’25) 
A.B 71 

(c) iMchmxput V. Amir Alum (1882) 9 
Cal. 176; Jxnjira r. Mohammad 
(1922) 49 Cal 477, 483, 67 I 0 
77, (’22) A 0. 429 [a case under 
the Wakf Act]; KhaXilud-din v. 
Shrx Bam (1934) 66 All. 293, 148 
I.O. 294, (’34) A. A 176. 
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[(a) A Hanafi Mahomedan female conveys her hoase to her husband upon 
trust to pay the income of the house to her for her life, and from and after 
her death to devote the whole of it to certain charitable purposes. This is a 
valid wakf, though the charitable trust is not to conic into effect until after 
the founder ’.s death (d). Uedaya, 237. Such a wakf is not valid under the 
Shia law: see below “ Shia law.” 

(b) A Ifanafi Mahomedan executes a deed of wakf by which he directs 
his debts to be paid out of the rents and profits of the wakf property. This 
is a valid w.nkf (c). Such .-i wakf is not valid under the Shia law: see belou 
” Shia law.” 

(e) A Ilaiiafi Mahomedan executes a deed of wakf by which he reserves 
the whole legal and beneficial interest to himself during his lifetime. The wakf 
18 invalid (c).] 

Walcf to defraufl creditors. — A wakf made with intent to defeat or defraud 
.1 editors is voidable at the option of creditors (/). 

Provision for .settlor's residence. — It would seem that a provision for the 
les'idenoo of too settlor for his life in the endowed property is not invalid {g). 

Shia law — At cording to the Ilanafi law, the settlor may reserve the usu- 
fruct of the endowed property for himself for his life. According to the Shia 
law a wakf is not valid unless the settlor divests himself of the ownership of 
the propeity and of everything in the nature of usufiuct from the moment the 
wakf is created (fc). Hence a settlor cannot, according to that law, reserve for 
himself a life interest in the income or any portion theieof: Baillie, II, 218-219, 
It has been held by the High Court of Allahabad that if the settlor reserves 
the whole income for himself, the wakf is wholly void; but if he reserves a 
portion of the income, e.g., one-third, the wakf is void as to one-third only 
of the corpus, but valid as to the remaining two-thirds (i). But in Abad% 
Begum v. Kamz Zaindb (j) the Privy Council expressed the opinion that m 
such a case the wakf would be entirely void. Their Lordships approved the 
foui conditions governing the validity of a w.akf under Shia law as set out in 
Bnillie’s Digest II 218-219. These are ” (1) it must be perpetual; (2) abso- 
lute and unconditional; (3) possession must be given to the mowkoof (beneft- 
<-iaiy) of the thing appropriated; and (4) it must be taken entirely out of the 
wakif or appropriator. ” The last condition had been expressed in direct and 
homely language by saying that the wakif must not cat out of the wakf. The 
<'ase was one in which the settlor under colour of fixing her .salary as inuta- 
Malli really reserved for herself a portion of the income very much in excess of 
the salary fixed for future inutawallis. The case was not decided on this ground 
liut the wakf was held to be invalid as the settlor had not parted with, posses- 
sion so as to comply with the third condition set out above. 

But though a Shia cannot provide for his own maintenance out of the wakf 
propeity he may provide for the maintenance of his family, children and de- 
pendants (1). This is recognized in sec. 3 (a) of tho Wakf Act. But a Shia 


<<l) See case* cited in f.n. (b) above. 

(«) Phut Bet Bee v. Jt, M P. OheUgar 
Firm (1936) IS Rang. 679, 166 
I.O. 1038. 

(/) Birmdlah Begam v. Tahtin db (1630) 
63 All. 710, 124 I.O. 722, (’30) 
A A. 462; Hnnuman Prasad v 
Mahomed IsmaU (1936) 162 I.C. 
495, (’38) A L. 72; Mohammad 
Ismail V. Eanuman Parshad (1938) 
I7M I C 476, (’38) A PC 290; 
Jlar Prasad y Mohammad Usman 
(1942) A.L.J. 645, (’43) A. A. 2. 
(n) See Muhammad Shafi y. Muhammad Ab- 
dul (1627) 49 All 891, at p. 395, 
99 1.0, 1052, (’27) A. A. 265. 

(A) Alt Rasa v Sanwal Das (1919) 41 ' 


All. 34, 48 I.O. 212; Bsmraf Ba- 
dhanfi T. Shahbhan (1989) 179 I. 

0. 692, (’89) AS. 22, afUnned in 

Shahban Mohib v. Bemraj (1941) 
Kar 474, (’42) A. 8 14. 

(i) Bales Enlub v. Mehrum Bsebst (1872) 
4 N.W.P 165; Hamid AH v. 
Mujawar Husain (1903) 24 All 
267, 

(1) (1927) 64 I A. 33, 6 Pat. 269, 99 

1. C, 669, (’27) A.PO. 2. 

(«) 64 I. A. 33 supra; Mt. Ali Begum y. 
Badr-uildam Ali Khan (1938) 66 
I A. 198, (’88) A.PO. 184; Bxbte 
Rasul y. Sttte BaM (1942) A.L.J. 
722, (’43) A. A. 74. 
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■way provide for the expenses of Roza, Kimaz, Haj, Ziarat, etc., to be performed 
after Lis death for his spiritual benefit (I), He may also reserve a life interest 
for a ben^ciary in the usufruct of a property if the inlcntion that the pro- 
perty should become wakf on the settlor’s death is clear (m). If the settlor 
is the first inutawalli be may lawfully take the remuneration of the mutawalli (n). 
The High Court of Allahabad has held that a provision that the endowment 
shall not take effect till the death of the settlor’s wife is valid (o), but this 
view of the law lias been overruled by the Privy Council in Mt. AH Bmjum 
V. Badr-ul-lslam Ah Khan (p) in which it was hold that a direction thfit certain 
property should become wakf after the death of a person surviving the testator 
was invalid. 

Again according to the Shia law, a wakf is not valid, if it provides for the 
payment of personal debts of the settlor. But a provision for payment of debts 
charged on the estate is valid; in other words, a Shia may like a Sunni, make 
a valid wakf of property which is subject to a mortgage {q): Baillie, TT, 
218-219. 

• In Syed AU Zanin v. Syed AJcbar AH Khan (r) the Judicial Committee 
held that the settlor had divested himself of all interest in the property dedi- 
cated though he had appointed liimsdf Mutawalli with uncontrolled powers of 
management. Whether he has so divested himself, is a question of construction 
of the wakfnama, and is not to be confounded with the question whether there 
has been a transfer of possession or change in the character of his own possession. 

156. Wakf property cannot be alienated.^ — Wakf property 
■cannot be alienated except in the cases mentioned in secs. 168 
and 169 (. 9 ). 

Sedaya, 231, 232; BaiUie, 558-560. 

157. Attachment of wakf property. — ^Wakf property is not 
liable to attachment and sale in execution of a personal decree 
against the mutawalli (t), nor can the rents and profits there- 
of he seized in execution. See sec. 173A. 

158. Suit for a declaration that property is wakf, — suit 
for a declaration that property belongs to a wakf can be 
brought by Mahomedans interested in the wakf without the 
sanction of the Advocate-General. The provisions of sec. 92 
of the Code of Civil Procedure, 1908, do not apply to such a 


(l) Mohammad Qaelm V. Mohammad Mth- 

di (1938) 13 Luck. 4S8, (’37) A. 
0 . 466. 

(m) Mt. Ah Begum v. Badr-vl-Iilam Ah 

Khan (1938) 66 I. A. 198, (’88) 




(n) Mahabir Praead v, Byoi Mustafa 

Susam (1983) 8 Luck. 346, 141 I. 
0. 601, (’88) A.O. 107 approved 
by the Privy Council on this point 
in (1987) 41 Oal.W.N. 988, 168 
I.O. 418, (’87) A. PC, 174. 

(o) Muhammad Ahaan v, Vmardarat 

(1906) 28 AU. 688. 

(p) (1938) 65 I. A. 198, (’38) A.PO. 

184. 

( 9 ) Muaharraf Btgam v. Sikandar (1929) 
61 AU. 40, 49-60, 111 1.0. 683, 
(’28) A. A. 616 explaininc Uamid 


AU ▼. Mulawar (1902) 24 All. 257. 
263. 

(r) (1937) 64 I. A. 168, 16 Pat. 344. 
41 Cal. W. N. 709, 167 I.O. 884, 
(•87) A.PO. 127. 

(*) Aidur Sahim v. Narayan Baa (1923) 
60 I. A. 84, 60 Oal. 329, 71 I.O 
646, (’23) A.PO. 44. 

(0 Biahtn Ohand v. Kadir Boaaain (1887) 
16 Oal. 329, 16 I. A. 1; Jfutu 
RamanaSbin v. 7ava Leovai (1917) 
44 I. A. 20, 40 Mad. 116, 89 1.0. 
286; Shah Mohammad v. Moham- 
mad (1927) 2 Luck. 109, 100 I. 

^ O. 241, (’27) A.O. 113; Muham- 
mad lamaU v. Muhammad (1921) 
48 AU. 608, 62 I.O. 904, (’21) 
A. A. 224. 
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S. 158 section applies only to suits claiming any of the- 

reliefs specified in it (u). , 

Family Settlements hy way of Wahf. 

History of the Waif Act. — ^In order to understand what follows, wakfs 
may be divided into two classes, viz., (1) public and (2) private. A public 
wakf is one for a public religious or charitable object. A private -wakf is one 
for the benefit of the settlor’s family and his descendants, and is called vialcf- 
nlal avlad. Tt was considered at one time that “ to constitute a valid wakf 
there must bo a dedication of property solely to the worship of (lod or to 
religious or to charitable purposes ” (v), in other words, that a private wakf 
was in no case valid. But this extreme view is no longer tenable (mj), and 
a private wakf may now be made subject to certain limitations. These limi- 
tations were very strict under the law as it stood before the Wakf Act of 1913. 
They have been considerably relaxed by the Wakf Act. It will be convenient 
to consider private wakfs under two distinct heads. 

A. Wakf exclusively for the benefit of the settlor’s family, children, and 
descendants in perpetuity. — 8uch a wakf was invalid before the Wakf Act. It 
is also invalid under that Act: see Wakf Act, proviso to sec. 3 reproduced in 
sec. 161 below, 

B. Wakf loth for the benefit of the settlor's family, children, and des- 
cendants, and for charity. — ^According to the Privy Council decisions before the 
Wakf Act, such a wakf was valid if there was “ a svhstantial dedication of 
the property to charitable uses at some period of time or other " (x). But 
if the piimaiy object of the wakf was the aggrandizement of the family, and 
the gift to charity was illusory whether from its small amount or from its un- 
certainty and remoteness, the wakf for the benefit of the family was invalid 
and no cflfeet ?onld be given to it. The leading case on the subject was Ahdid 
Fata Mahomed v. Basamaya (y), decided in 1894 [sec ill. (d) to sec. 159" 
below]. Under the Wakf Act, a wakf for the benefit of the family is valid, 
ev^n if the gift to charity is illusory. All that is necessary under the Act is 
that there should be an ultimate gift to charity. Roo Wakf Act, see 4, xe- 
produced in sec. 161 below. 

Ill Abul Fata Mahomed^a case referred to above, the income of the wakf 
property was to be applied in the first instance for the benefit of the settlor’s 
descendants from generation to generation, and the trust in favour of charity 
was not to come into operation until after the extinction of the whole line of 
the settlor's descendants. Their Lordships of the Privy Council held that the 
gift to charity was illusory, and that tho sole object of the settlor was to create 
a family settlement m perpetuity, and that the provision for the settlor’s family 
was therefore invalid. In the course of the judgment their Lordships said 
(p. C81):— 

" As regards precepts, which are held up as the fundamental principles of 
Mahomedan law [see S. 24], their Lordships are not forgetting how far law 
and religion arc mixed up together in the Mahomedan communities; but they 
asked during the argument how it comes about that by the general law of Islam, 
at least as known in India, /simple gifts [Wfta] by a private person to remoto 


(u) Ahdur Rahim v Mahomed Barkat 
Ah (1928) 56 I. A. 98. 66 Cal. 
, 619, 108 I C. 361, (’28) A PC. 


(v) Ahdul Oanne v. Husten Mtya (1873) 
10 Bom.H.O. 7; Mahomed Ilami- 
daJla V Lotfvl Huq (1881) 6 


(«’) Lttchmiput V. Amir Alum (1882) 9 
Cal. 178; Mahomed AfisanuHa v. 
Amarchand Kundu (1889) 17 Cal. 
498, 509, 17 I. A. 28. 

(at) Mahomed AhsanuUa v. Amarehand Kun- 
du, (1899) 17 Cal. 498, 609, 17 1. 
A. 28, 87. 

(V) (1894) 22 Cal. 619, 22 I. A. 76. 
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unborn generations of descendants, succcBsions that is .of inalienable life- 
interests, are forbidden; and whether it is to be taken that the very same disf- 
positions, w^iich are illegal when made by ordinary words of gift, become legal 
if only the settlor says that they are made as wakf in the name of God, or for 
the sake of the poor. To those questions no answer was given or attempted, 
nor can their Lordships see any,” 

T’ho decision of the Privy Council in Ahul Fata Mahomed'a case c.-iiiaed 
considerable dissatisfaction in the Mahomedan community in India. It can 
hardly be doubted that under the pure Mahomedan law a wakf exclusively for 
the benetit of the settlor’s family and descendants was valid. Such a settle- 
ment may be one in favour of mhorn persons; for it may create successive hfe- 
interests in favour of such persons; it may be “ a perpetnUy, of the worst .nnd 
most pernicious kind,” but it was recognized by Mahomedan law. The Privy 
Council, however, held that such a wakf was invalid A representation was there- 
upon made to the Government of India with the result that an Act was passed in 
1913, called the Mussalm.an Wakf Validating Act, the object being to remove the 
disability created by that decision. But it wiw held as to this Act that it was 
not retrospective, that is to say, it did not apply to wakfs created before the 
Act. This led to the enactment of another Act in 1930, by which a retrospec- 
tive effect was given to the Wakf Act of 1913. The result is that the Wakf 
Act of 1913 now applies also to wakfs created before that Act: see see. 162 
below. Wc now proceed to state in the form of propositions the law before the 
Wakf Aet and the law as laid down by that Act. 

159. Law relating to private wakfs before the Mussalman 
Wakf Validating Act, VI of 1913. — Undpi' tlie law bofoio tlu* 
Wakf Act of 1913, a wakf was valid if the effect of the deed 
of wakf was to give the property in substance to charitable 
uses. It was not valid if the effect wns to give the property 
in substance to the testator’s family (z). 

Shia law. — The same was held as to Shia wakfs (a). 

[(a) A Mahomedan conveys property to a niutawali, A. IL, with a direc- 
tion to defray out of the profits of the endowed laud the expenses of a mosque, 
to give alms to mendicants, to educate poor students, and to utilize the surplus 
for the marriages, -burials, and circumcision ot the members of A. li.’s family. 
Here there is a substantial dedication to charity; the wakf, therefore, is valid: 
Mushurool Evq v. Pvhraj (1870) 13 W.B. 235; Beofci Pra.tnd v. Inait Dllah 
(1892) 14 All. 375. 

(b) A executes' a document purporting to settle property as “ wakf ” for 
the benefit of his wife, daughter, and descendants of the daughter. Tlie deed 
does not contain any provision for the application of the income in the event 
of the family becoming extinct. This is not a valid wakf under the law before 
the Wakf Act, as tlicre is no gift to charity: Nimmudtn v. Abdul Gafur (1888) 
13 Bom. 264, affirmed on appeal by the Privy Council, sub-nominc Abdul Gafur 
v. Nimmudun (1892) 17 Bom. 1, 19 I. A. 170; Abdul Ganne v. Eussen Mn/a 
(1873) 10 Bom. H.C. 7. Nor is it a valid wakf under the Wakf Act, for 
there is no ultimate gift to charity. See sec. 160, note (3). 

(e) A Mahomedan executes a document purporting to be a wdkfnmna wliicli 
begins with a dedication of his entiie property foi the purpose of supporting a 
mosque and two schools, and for sadir wand. The dedication is qualified by the 


(e) Mutu Samanadan r. Tava Lewni 
(1916) 44 I. A. 21, 26-27, 40 Usd. 
110. 89 I.O. 236, (’16) A.PU. 
22 


86 . 

(a) Hamid Ah v. Mulawar Hutain (1902) 
24 AU. 867. 
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169 words “ in tKe maimer provided by the follow iuff pa lagraphs, ” and these 
paragraphs contain provisions for the appointment of the settlor’s sons and 
descendants as mntawallis aJid for their salary, and for the maintenance and 
support of lus family and descendants from yeneiatwn to ycncration. The 
only i)rovision in the ileed as to ledigious and cliaritable purposes- is that tin- 
mutawalJis should continue to peiform them aceouling to custom, and this re- 
ffuires a my small avpenditure compared to the income. The effect of the 
deed, as a wiiole, is that while it professes to dedicate as wakf property bring- 
ing in an annual income of about Bs. 12,000, it leaves it to the members of the 
family who as mutawallis are to retain the control and management, to spend 
a small amount for religious purposes, and to take as much as they like for 
themselves and the members of the family, for all time on account of salary as 
iiiamtenancc. I’his is not a valid wakf under the law before the Wakf Act, 
for the main i)urpo8o of the settlement is the aggrandisement nf the settlor’s 
family, and the gift to charity is illusory; Mahomenl AlusanuUa v. Amarchand 
Kundu (1889'- 17 Cal. 498, 17 I. A. 28; Mujib-un-nissa v. Abdur Sahim (1900) 

23 All. 233, 28 I. A 15 [where the income to be devoted to charity was left 
entirely to the discretion of the mutawalli for the time being] ; Muhammad 
Munawar v. nasia Jiibi (1905) 27 All. 320, 32 l.A. 86; Faslur Baktm v. Maho- 
med Obedul (1903) 30 Cal. 666; Jialla Mai v. Ata Vllah Khan, (1927) 54 l.A 
372, 9 Lah. 203, 193 I.O 518, (’27) A. PC. 191 [annual income Rs. 1,558 — 

Hs. 146 per annum to be applied to charity and the rest to go to settlor’s 

descendants — wakf held to bo invalid]; Bukeya Banu v, Najira Banu (1928) 

55 Cal 448, 105 l.C. 647, (’28) A.C 130, [annual income Rs. 10,000-*-R8. 456 
per year to be applied to charity and the rest to go to settlor’s descendants — 
wakf held to be invalid]. [All those would constitute a valid wakf under the 
Wakf Act.] 

Koli'. — Til Mahomed Ahsanulla’s case (pp. 38-39) their Lordships of the 
Privy Council observed: “ If indeed it weie shown that the customary use* 

wore of such magnitude as to' exhaust the income or to absorb the bulk of it, 

such a circumstance would have its weight in ascertaining the intention of the 
grantor.” Accordingly, where a Mahomedan dedicated property, of which the 
average annual iiicomi- was Rs. 850, for the purpose .of performing fateha and 
kadam sharif ceremonies, and it was found that according to the custom pre- 
vailing m the country the amount required for the’ ceremonies was Bs. 600 pei 
annum, it was held by the High Court of Allahabad that the dedication to religious’ 
jmrposcs was substantial, and that the wakf was therefore valid: Phul Chand v. 
Akbnr Yar Khan. (1896) 19 All. 211 

(d) Two Mahomedan brothers executed a deed purpoiting to make a wakf 
of all their immovable property for the benefit of their children and their des- 
cendants from generation to generation, and, on total failure of all their des- 
cendants, for the benefit of widows-, orphans, beggars and the poor. The pro- 
vision for the settlor's children and their descendants is void according to the 
law before the Wakf Act, for the gift to the poor is too remote, and it is not 
to take effect until the total extinction of all the descendants of the settlor: 
Abul Fata Mahomed v. Rasamaya (1894) 22 Cal. 619, 22 I. A. 76. [Such 
a wakf is valid under the Wakf Act- see sec. 4 of the Act reproduced in sec 
161 below.] 

In the above case their Lordships of the Privi Coinicil said: (p. 89) “ If 
a man were to settle a crore of rupees, and provide ten for the poor, that would 
he at om-e recognized as illusory. It is equally illusory to make a provision 
for the poor under which they are not entitled to leccivo a rupee till after the 
total extinction of a family: possibly not for liundreds of years; possibly not 
until the property had vanished away under the wasting agencies of litigation 
or malfeasance or misfortune; certainly not as long as tliere exists on the earth 
one of those obiects whom the donors really eared to maintain in a high position. 
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Their Lordships agree that the poor have been put into this settlement merely Oh. XII, 
to give it I colour of piety, and so to legalize arrangements meant to serve Ss. 
for the aggrandizement of a family.” I59 100 

(e) Two Mahomedan brothers execute a deed whereby tliey <.ettle lands of 
the value of Bs. 20,000 in trust to apply an indeterminate portion of the income 
for the due performance of customary fateha for ancestois and to almsgiving, 
and to apply the residue of the income in perpetuity f<ir the benefit of the 
settlor's sons and their descendants without power of alienation. Tlie amount 
required for fateha and almsgiving is estimated by the t'oiiit at Rs (iOO pei 
annum. The total income of the trust estate is estimated at Rs. 1,500, leav- 
ing a balance of Rs. 900 for the benefit of the settlor’s descendants It was 
held by their Lordships of the Privy Council that though Iwo-fifths of the 
income was to be devoted to the charity, and three-fifths as to go to the family, 
the effect of the deed was to give the property in substniice to charitable uses, 
and that the deed was therefore valid. The'r L' rdships said: “ But these 
figures may vary. They are not fixed and iinalteiable. The income may fluc- 
tuate or decrease permanently, and needs of the charity may expand even. . . 

. The paramount purpose of the grantors was evidently to provide for all 
the needs of these charities up to the limit of the trust funds, the income re- 
ceived from the land. Those needs are the first burden upon that income. It 
13 the residue, which may be a dwindling sum, that ts given to the family. The 
•contention that, because the share of the income going to the family is at pre- 
sent larger than that going to the cliaritK'S, the effect of the deed is so to 
give the property in substance to the family, and that therefore it is invalid as 
a deed of wakf, is, their Lordships think, entirely uns'ound”: Mutu Eamana- 
dan V. Vava Levvai (}917) 44 I. A. 21, 40 Mud. 116, 39 I.G. 235, (’16) 

A. PC, 86.] 

' Familtf settlement based on invalid wakf.— A executes a deed of wakf. 

After A’a death some of his heirs bring a suit against the mutawalli and the 
other heirs to set aside the wakf on the ground that the gift to charity is illu- 
wry. The suit is compromised and an agreement is made whereby the mem- 
bers of the family agree that the wakf is binding and that allowances fixed 
thereunder should be paid out of the income of the endowed property to named 
members of the family, and upon the death of any of the named persons, to 
his heirs. The agreement, being for consideration, is enforceable as consti- 
tuting a lalid charge upon the property, although the wakf is invalid (b). 

Effect of Shariat Act. — Sec. 2 of the Shariat Act oxjiressly makes the 
Muslim personal law applicable inter aha to wakfs. The result is that Mussal- 
nian law is expressly made applicable to wakfs whereas previously the law re- 
lating to wakfs had to bo decided on principles of equity and good conscience 
under the terms of the Acts and Begulations which have been in part repealed 
by the Shariat Act. There is nothing in the Shariat Act to affect the Privy 

Council decisions previous to Mussalman Wakf Validating Act as they expressly 

interpret what was held to be the Mussalman law on the subject of wakfs (c). 

160. Law relating to private wakfs under the Mussalman 
Wakf Validating Act, VI of 1913. — (j) It is now declared by the 
Mussalman Wakf Validating Act that it is lawful for a person 
professing the Mussalman faith to create a wakf which in all 
other respects is in accordance with the provisions of the 
Mussalman law, for the following among other purposes ; — 

(b) Khajeh SoUhman v. Jfawab Sir Salt- | (e) Mohiuddin A-hmed v Sofia Khatun 
muUah (1922) 49 I. A. 163, 49 (1940) 2 Cal. 464, 44 O.W.N. 

Oal. 820, 69 I.O. 188, {’? 2 ) A. 974, 192 I.O. 693, (’40) A. 0. 

PO. 107 ’ 601. 
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(a) for tJie maintenance and support wholly or partially 
of his family, children or descendants, aAd 

(b) where the person creating a wakf is a Hanafi 
Mussalman, also for his own maintenance and 
support during his lifetime' or for the payment of 
his debts out of the rents and profits of the pro- 
perty dedicated [see s. 155 above]. 

Provided that the ultimate benefit is in such cases ex- 
pressly or impliedly reserved for the poor or for any other 
purpose recognized by the Mussalman law as a religious, 
pious or charitable purpose of a permanent character. 

This ia aec. 3 of the Wakf Att. 

[ 2 ) No such wakf is to be deemed to be invalid merely 
because the ultimate benefit reserved therein for the poor or 
other religious, pious or charitable purpose of a permanent 
nature is postponed until after the extinction of the family, 
children or descendants, of the person creating the wakf. 

This is sec. 4 of the Wakf Act. 

AoU’ (1). — A wakf may bo created for the support of the “family”' 

I Wakf Act, s. 3 (a)]. The term “family” include-s a daughter-in-law (d) 
and has also been held to include an adopted son who has resided with the 
settlor as a dependent relation (c). It is not confined to peisoiis wlio are de- 
pendent for their maintenance on the wakif. It has accordingly been Jield that 
the son of a half-)>rother, the son and grandson of a paternal uncle, and tlie 
son of a half-sister, though not dependent on the wakif for their maintenance 
and reading separately from him, are included in the term “family” (/;. 
t. sister’s son who resides with the wakif and is maintained by him ia also a 
member of tho family {g). A provision for the maintenance of the settlor 'a 
nephews and of their descendants generation after generation has also been 
held to be valid (h). A v.alid wakf can be cieatod ,in fa\our only of some 
inembors of the family or of some of the children or descendants whether males 
or females and to the exclusion of others (t). Uut if there is no provision foi 
the maintenance of the family a wakf for a solely religious' purpose, though 
valid as a wakf, is outside tho Act even though the founder’s daughter-in-law 
and after her, her daughter are appointed mutawallis with a remuneration (j). It 
has been held by the Calcutta High Court that if the ultimate gift to charity 
be postponed till aftei the extraction of the family, children or descendants of 
the w.akif, the wakf would be valid, but if it is to take effect on the extinction 
of the heirs how low soever, the wakf would bo invalid {k). 


{d) Musharra/ Begam v. Sikandar (1929) 
61 All. 40, 111 I 0 583, (’28) A 
A 516 

(e) Mubarak AH v. Ahmad Aft (1935) 

158 I 0. 149, (’35) A L 414. 

(f) Imdad AH v. Aihiq AH (1929) 4 

Luck. 101, 113 I.O. 494, (’29) 

AO. 26 

(B) lemaii Eaji Aral r. Umar Abdulla 
(1042) 44 Bom L.B. 256, (’42) A. 
B. 155. 

(h) Qhaian/ar v. Ahmadi Bibi (1930) 52 
All. 868, 128 I.O. 369, (’30) A. 


A. 169; BadTvd Itlam A!i Khan v 
are ah Begum (1935) 16 Lsh. 782, 
158 I.O. 465, (’86) A.L. 251. 

(i) Ml. Mubarak Jan v. aft. Tej Begum 
(1938) 19 Lfth. 435, 177 I 0. 439, 
(*38) A.L 453. 

(i) Stthiman Begum v. Baqridan (1936) 
11 Luck. 736, 160 I.O 495, (’36) 
AO 213. 

(fc) Mohiuddin Ahmed v. Sofia Khatun 
(1940) 2 C»l. 464, 44 43. W. N. 
974, 192 1.0. 698, (’40) A.O. SOI. 
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Note (2). — Tho vlUmate gift must be one for a religioua, pious or iharit 
able purpose (1) [Waif Act, 8. 3, proviso]. It is not necessary, as it was 
under the Iftw before the Act, that there should also be a concurrent gift to 
charity. Under the Act a Mahomedan need not provide foi any gift to charity 
until after the extinction of the whole line of his descendants. This is in ac 
cordance with the view of Mahomedan law taken by West, .1., in Fatma Bihi 
V. The Advocate-General (to), by Parran, J., in Amrutlal v. ShaiTc Hussein (a), 
and by Ameer Ali, J., in Bikani Mia v. ShuJc Lai (o). In the first of these 
cases. West, J., said: “ If the condition of an ultimate dedication to a pious 
and unfailing purpose be satisfied, a wakf is not made invalid by an interme- 
diate settlement on the founder’s children and their descendants. The benefi*^- 
these successively take, may constitute a perpetuity in the sense of the English 
law; but according to the Mahomedan law, that does not vitiate the settlement, 
provided that ultimate charitable object be clearly design ited.” It will be lo 
membered that the view taken by West, J., Parran, J., and Ameer Ali, J., was 
disapproved by the Privy Council in Abul Fala Mnhomed v. Rasamaya (p) 
Hoe ill. (d) to sec. 169. 

Note (3). — The ultimate gift to chaiity may be an “ implied " gift; it 
need not be e.xpross [Wakf Act, s. 3, proviso]. Wh.-it does “ implied ” meanJ 
In a case where there was no express disposition of the ultimate benefit, the 
.Vlluhabad High Court implied an ultimate benefit for charity, from intention of 
tho founder as disclosed by the terms of the deed, from the fact that there 
was a provision for charity and from the fact that tho wakf wa.s to be perpetual, 
although the founder contemplated the possible extinction of his descendants (q). 
According to Abu Ilanifa and Muhammad, it is necessary for a wakf to be 
complete that the ultimate benefit for the poor should be expressly reserved. 
According, however, to Abu Yusuf, such benefit may be reserved impliedly, and 
this can be done by tho mere use of the woid “ wakf.” Thus according to 

Abu Yusuf, if a peison simply says “ I give this laud by way of wakf to Zeyd,” 

the wakf is complete, and Zeyd has the usufruct for bis life, and after liis 
death, tho income will go to the pooi, thougli the pooi .ire not expressly men- 
tioned (r). The Fatawa Alamgiri declares a preference for tho opinion of 
Abn Yusuf (s). In the first case cited in ill. (b) to see. 1.59, the High Court 

of Bombay lield that the opinion of Abu Ilauifa and Muhammad was to be 

preferred to that of Abu Yusuf, and it accordingly held that in the absence of 
.an ultimate gift to chanty, the deed was not valid as a wakf. This decision was 
upheld by the Privy Council on appeal (/). Is it intended by tlie word ” im- 
pliedly,” which appears in sec. .3 of the Wakf Act, to give effect to the opi- 
nion of Abu Yu.suf, so that an ultimate gift to charity may be implied, even 
where none is named from the mere use of the word ” wakf ”? It has been 
held in Allahabad (m), Calcutta (v), and Oudli («o), that it is not to be so 
implied. A similar view has been taken by tho Privy Council (x). 


il) Okiilam Mohammad y. Ohulam Husain 
(1932) 59 I A. 74, 54 All. 93, 186 
I.O. 464, (’32) A PC. 81; Nbul 
Hasan v. JRafbu (’31) A.O. 124, 
131 I.O. 433; Phul Bee Bee v 
Ohettyar Firm (1985) 13 

Bang. 879, 156 I C. 1038 

(m) (1881) 6 Bora. 42, 83 

(n) (1887) 11 Bom. 492. 

(o) (1898) 20 Oal. 118, 132-177. 

(p) (1894) 22 Cal. 619, 22 I A. 76. 
(?) Baqa VUah Shan y. QhiMam Siddv- 

qus Khan (1986) All.L.J 647, 165 
I.O. 416, (’86) A. A. 616. 

(r) Bedaya, p. 234. 

(») Baillie’a Digest, p. 568. 

(t) Xbdtd Oafur v. Sizamuddin (1892) 17 
Bom. 1, 19 I. A. 170. 

(a) Irian Ali v. Ofieial Receiver (1980) 
.52 All. 748, 130 I.O. 681, (’30) 


A.A. 837; Mt. Ruquia Begum v. Sara]- 
mal (1936) All L J. 231, 163 I 

0 . 344, (’86) A. A, 404 

(ii) Masuda Khalun y. Mohammad (1932) 

59 Oal 402, 412-414, 133 I. 0. 
857, (’.32) A.O. 93; Tahiruddin Ah- 
med y. Masihuddin Ahmed (1983) 

60 Cal. 901, 37 Cal.W.N. 741, 147 

1 0. 196, (’88) A.O. 716; Maho- 
med Ali y Dineeh Chandra Roy 
(1940) 2 Cal. 189, 44 O.W.N. 718, 
(’40) A.O. 417. 

(ill) Shaikh Ramzan y. Mueammat Rahmani 
(1932) 7 Luck 300, 186 I.O. 372, 
(’82) A.O. 71. 

Ohulam Mohai 
sain (19l2) 

the argument of counsel], 54 All. 
98, 136 I 0 . 484, (’32) A. PC 
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gg Eeligwus, pious or charitaMe purpose . — It is not sufficient to use these 

160 161 Se'^cral words but the particular purpose must be specified (y). 

Family settUment . — As in tlio ease of wakfs under the law beAre the Act 
a wakf vvliich is invalid as a wakf may yet be binding on the parties as a 
family settlement (a). 

Shla wakfs. — The Wakfs Act applies to Shias also, except sec. "A (b) . 

' 161. Text of the Mussalman Wakf Validating Act, 1913. — 
Tlut following is the text of the Wakf Act VI of 1913, which 
came into force on 7th March, 1913: — 

An Act to declare the rights of Mussalmans to make settlements of pro- 
perty by way of “ wakf ” in favour of their families, children and descendants. 

Whereas doubts have arisen regarding the validity of wakfs created b: 
persons profe'-ing the Mussalman faith in favour of themselves, their families, 
children and descendants and ultimately for the benefit of the poor or for other 
leligious, pious (1 charitable purposes; and whereas it is expedient to remove 
such doubts; It is hereby enacted as follows: — 

1. (1) This Act may be called the Mussalman Wakf 

Rl.oxl title and extent. j^ct, 1913. 

(2) It extends to tho whole of British India. 


2 In this Act unless there is anything repugnant in 
the subject or context, 

(1) “ Wakt ” means the permanent dedication by a person piofcssing the 
Mussalman faith of any property for any purpose recognized by the 
Mussalman law as religious, pious or charitable (o). 

(2) “ Hanah Mussalman ’’•ncaiis a follower of tho Mussalman faitli who 
conforms to tho tenets and doctrines of the Hanafi school of Mussal- 
nian law. 


ti. It shall bo lawful for any person professing the Mussalman faith to 
Power of Mussalmans respects is in accordance 

to create certain with the provisions of Mussalman law (b), for the follow 
ing among other purposes: — 

(a) foi the maintenance and saipport wholly oi partially of his 
family (c), children or descendants, and 

(b) where the person creating a wakf is a Hanafi Mussalman, also for 
his own maintenance and support during his lifetime or for the pay- 
ment of his debts out of tho rents and profits of tho property 
dedicated (d). 

Provided that the ultimate benefit (e) is iu such cases expressly or im 
pliedly (f) reserved for tho poor or foi any other purpose recognized by the 


(ji) Punjab Smd Bank v. Anjuman Hi- chand Kundu (1889) 17 I. A. 28 

mai/at Islam (1935) 168 I 0 937, 17 Cal 498. 

(■35) A.L. 596. (o) See e 146D 

U) Latifunnissa v. Fajimvddin (19351 (ft) See ss. 146 to 154. 

166 I.O. 609, ('36) A. A. 856; (o) At to meanine of “ family " tee note 

Sskander Ali v. Sadruddin Bhuniya (1) to s. 160 above. 

(1935) 40 Cal W.N. 174, 169 I (<f) This is not new. It is in accordance 
0 1008, (’85) A.G. 792; Moham- with the law at settled before the 

mad Irfan Ali KhSn v. Mohammad Act. See s. 165 and notes 

Tabu Ali Khan (1938) All.L.J. 97, thereto. 

147 I.O. ITS, (’38) A. A. 277 foi- (e) See note (2) to s. 160 above, 

lowing Mahomed AhtanuUa v. Amar- (/) See note (8) to t. 160. 
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Mussalman law as a religions, pious or eharitable purpose of .1 peimaiient Ch. XII, 
character. gg 

4. Nonsuch waltf shall bo deemed to be invalid merely because the benefit 161-163B" 
reserved therein for the poor or other religious, pious 01 
'^valwTy rettseVof charitable purpose of a permanent nature is postpoiu'd 
remoteness of bene- until after the extinction of the family, children or des- 
flt to poor, etc eendants of the person creating the wakf. 

5. Nothing in this Act shall affect any custom 01 
Saving of local and usage whether local or prevalent among Miis’salmans of am 
^sectarian custom. 

162. Wakf Act of 1913 has now retrospective effect. — The 
Wakf Act of 19L3 came into force on the 7tli Marcli, 1913. 

Tt was held not to bo retrospective, that is to say, tlial 
it did not apply to wakfs created before tliat date (g). To 
^ive it retrospective effect, an Act was passed in 1980, called 
the Mussalman Wakf Validating Act, 1930 (XXXI T of 1930). 

It came into force on the 25th July. 1930. The effect of it 
is tii(it the Wakf Act of 1913 applies also, from and afti'r llu‘ 

25tli July, l!)80, to wakfs created before the 7lb March, 1918. 

163. Succession among; descendants. — ^Wbeve a wakf is 
made for the benefit of the settlor’s dcscimdnnts, but no 
rules of succession are laid down in the deed of wakf, the 
descendants take per stirpes, and not pe) capita {h), and males 
and females take equal shares (i). 

163A. Forfeiture of interest under Wakfnama on remarriage 
of widows. — A condition in a deed of wakf that the interest 
given by the deed to a widow or to the wife of a beneficiary 
shall be forfeited on her remarriage is not invalid (j). 

Of Mutaimllis or Managers of Wahf property. 

163B. Mutawalli — Under the Mahomedan law the moment 
a wakf is created all rights of property pass out of the 
wakif and vest in the Almighty. The mutawaiii has no right 
in the property belonging to the wakf; the property is not 
vested in him, and he is not a trustee in the tecWcal sense. 

He is merely a superintendent or manager {k). The admis- 


(g) Khajeh SaHehman v. Nawab Sir Sah- 

mullah (1922) 49 I. A 153, 49 Cal. 
820, 69 I.O. 188, (’22) A. PC 
107; Balia Mol v. Ata Vllah Khan 
(1927) 54 I.-A. 372, 9 Lah. 203, 
103 I.O. 618, (’27) A.PO 191. 

(h) Macnaghten, 341; Sayad Hahomtd v. 

Say^ Oohar (1881) 6 Bom. 88, 
90-91. 

(i) Macnaghten, 342; BaiUie, 653 et ttq. 

See AbihU 6anne v. Buaten Mij/a 


(1873) 10 Bom HO. 7 at p. 14; 
Shekh Karmodin v. Nawab Uir 
Sayad (1885) 10 Bom. 119. 

</} Latafatunnwa v. Shaharhanu (1982)' 
139 I.O. 292, (’82) A.O. 108. 

(Jfc) Tidya Yaruthi v Balutami .(1921) 
48 I. A. 302, 812, 44 Mad. 831, 
66 I.O. 161, (’22) A.PO. 128; 
Abdur Sahtm v. Jfarauan Da*, 
(1928) 60 I. A. * 84, 90, 50 Cal. 
829, 71 I.O. 640, (’23) A.PO. 44; 
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Ss. sions of a mutawalli about the nature of the trust are not bind- 
163, 164 jjig ojj successors (M). 

Smt for a I'eclaration. — A mutawalli may sue in Ms personal capacity for 
a declaration that he is mutawalli without suing for possession (1). 

Unit for possession. — A mutawalli is entitled to sue for possession, though 
the property is not vested in him (in). Limitation is under Art. 142 from the 
date of dispossession and Art. 134 does not apply (ii). If the mutawalli’s 
name has been recorded as a co-sharer, he is entitled under sec. 226 of the Agra 
Tenancy Act, 1926, to sue the laiiibardar for bis share of the profits (o). 

Appointment of mutawalli hy arbitration. — The office of mutawaill of *n 
liublic wakf, being in the nature of a public office, the (luestion as to which of 
two persons is entitled to be mutawalli cannot be referred to <irbittation (p). 
But where zi claims that certain property is wakf property and that he is the 
mutawalli thereof, and B denies that the property is wakf property, an award 
made by ae arbitrator that each shall be entitled to an equal share in the 
management and profits of the property until the matter is decided by the Court, 
is perfectly valid <q). 

Bupei intcndeni oi nutnager. — ^^llthougb the wakJ' propeity is not vested in 
the mutawalli he has the same rights of iiianagement us an individual owner. 
Ho is not bound to allow the use of the wakf property for objects wbich though 
laudable in themselves are not objects of the wakf. The Muslim community 
cannot compel the mutawalli of a mosquo to allow a school building to be 
erected on a site attached to the mosque (r). Again altliough a inutawalli is 
not a trustee in the sense in which the expression is used in Kiiglish law ho has 
duties akiii to those of a trustee and if he wrongfully depiives a beneficiary ol 
the profits he is liable for interest in cases in which, under sec. 23 of the Trusts 
Act, a tiustec would be liable (s). It has even been said that in the case of a 
privati' wakf (i.c., a wakf for the family of the founder wlieie only the ulti- 
mate benefit is reseived to charity) the mutawalli is not a mere superintendent 
or manager but is “practically speaking the owner “ (t) — sed quaere. 

164. Who may be appointed mutawalli.— (l) Subject to the 
provisions of sub-set*. (2), the founder of a wakf may appoint 
himself (u), or his children and descendants ('f’)> iiby 
other person, oven a female (w), or a non-Mahomedan (.r), to 
be mutawalli of wakf property. 


flaadat Kernel Ilanum v. ACorncj/ 
General, Palestine (19.)4) 18J I C 
101, (’39) A.PO. 136; Daw Em v, 
Daw Chan Tha (1340) 13(i 

180 I 0 210, (’391 A B 365 
(fcl) HMe Rasnl v Sibte Nabi (1942) 
A L J 722, (’43) A A 74 

(l) Muhammad Jafar v. Muhammad Taqi 

Khan (1934) 9 Luck. 170, 145 I. 
0 1003, (’33) A O 517 

(m) Sea (k) . 

(fl) Wahid AH r. Mahboob Ab Khan 
(1930) 11 Luck 297, 166 I.C 
92, (’35) A.O 425 

<a) Muhammad Qamar v Salamat AU 
(1933) 65 All 612, 147 I.O. 926^ 
(’33) A. A. 407. 

ip) Muhammad Ibrahim v. Ahmad (1910) 

32 AU. 303, 6 I.O. 219. 

iq) Moaziam v Rata (1924) 46 All 

856, 81 I.C. 851, (’24) A. A. 818 
<r) Sued Ahmed v Hafit Sahed (1934) 
163 I 0. 1096, (’34) A A. 732. 
(s) Kwhivnr v Zn/nr (1933) 56 All 164. 


146 I.O 73.1, (’33) A. A. 186 
(0 Mohammad Qamar v. Salamat Alt 
(1933) 65 AU. 512, 147 I.O. 926, 
(’33) A A 407. 

(u) Buillle, 601; Hedaya, 238; BaiUie, II, 
214; Advocate-Qeneral v Fatima 
(1872) 9 B H 0 19; Abdul Rajal 

T Jimbabai (1911) 14 Bom.L.R 
295, 14 I.O 988; Muhammad Rus- 
tam Ah y. Mashtaq Husain (1920) 
47 I. A 224, 42 AU 609, 67 I.C 
329. 

(») Buillie, 601. 

(w) Baillin, 601; Wahid Ah v Ashruff 
Uossain (1882) 8 Cal 732, Shahni 
Bttiiflo V. Aga Mahomed (1907) .14 
I. A 46, 34 Cal. 118; Munnavaru 
Hegam v Mir MahapaUi (1918) 41 
Mad. 1033, 51 I.O. 489; Syed Ab- 
dul Hameed v. Syed Vnnisau Bihi 
(1934) 67 Had.L J 907, 152 I 
0. 630, (’34) AM. 692 
(j; Ameer All, 4tli Ed Vol. 1, p 44G 
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But where the mutawalli has to perform religious duties 
or spirilwal functions which 'cannot be performed by a female, 
e.g., the duties of a sajjadanashin (spiritual superior) (g) 
[s. 175], or hhatib (one who reads sermons), or majavar of a 
dargaJi {z), or an imam in a mosque (whose function it is to 
lead the congregation) (a), a female is not competent to hold 
the office of mutawalli, and cannot be appointed as such (b). 
Similar remarks apply to non-Mahomedans. 

(2) Neither a minor nor a person of unsound mind can 
be appointed mutawalli (c). But where the office of muta- 
walli is hereditary and the person entithnl to succeed to the 
office is a minor, or where tlie mode of succession to tlie office 
is defined in the deed of wakf and the person entitled to 
succeed to the office on the death of the first or other muta- 
walli is a minor, the Court may appoint another mutawalli 
to act in his place during his minority (d). 

Female as mutatvalh . — The Privy Council have said that theie is no h'ual 
prohibition against a woman liolding a mutawalliship when tho trust by its 
naturo involves no spiritual duties such as a woman could not discluirge in 
peison or by deputy (e). In a case where a woman was the founder of a wakf 
for a mosque and other religious and cliaritablo purposes, and appointed herself 
first mutawalli; and directed that two male relations should be mutawallis after 
her; and then directed that their legal heirs should succeed as mutawallis-— tho 
ffulcutta High Court held that tho expression legal heirs did not exclude femiilo 
heirs (f). The Madras High Court has held that a woman can bo appointed 
head mujawar of an astan or platform where mohurram ceremonies are perform- 
ed (g). The Court observed that tho rule of exclusion did not apply if the religious 
<lutie9 weie such as could bo performed by dejMity. Tlie Bombay Higii (’oirt 
has also taken the view that in the absence of any usage a wonian can be up 
pointed a mujawar (h). Tho Madras High Court has held that a woman in 
the Nellore District is not disqualified from holding tho office of khatiba (i). 
fn a Bombay case it was Considered that religious duties cannot be performed 
by proxy and it was accoidingly held that a female is excluded from succession 
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(I/) Kaniz v Saiyid (1923) 2 Pat. 819, 
77 T.O 209, ('23) A P. 676 
<2) Hnssam Beebes v. Hussain Skenf 
(1868) 4 M.H.O. 23; IbrahimlnU 
V Hussain Skenf (1880) 3 Mad 
95. At to dargah, see Piran v. 
Abdool Karim (1891) 19 Cal. 203; 
Mahomed Ooeman r. Ettak Sale- 
mahomed (1937) 39 Bom.L B. 602. 

(a) See Munnavaru Begam r. Mir Makar 

paUi (1918) 41 Mad. 1033, 1038, 
51 I.O. 489, 

(b) Kaniz V. Saiyid (1923) 2 Pat. 819, 77 

I.O. 209, (’28) A.P, 576. See 
also Munnavaru Begam v. -Jfir Maka- 
pain (1918) 41 Mad. 1033, 51 I. 
0. 489, and ItmaUmiya y. Waha- 
dani (1911) 86 Bom. 308, 14 I C. 
469. 

(«) Baillie, 601; Piran v. Abdool Karim 
• (1891) 19 Oal. 203, 219-220, Syed 

Hasan v. Mir Hasan (1917) 40 
Mad. 941, 38 I.O. 628; Bants V. 
Salytd (1923) 2 Pat. 819, 77 I.O. 
209, ('28) A.P. 576. 

(d) (1891) 19 Oal. 203, 220, supra; Elat 


Ahmad v Khatan Begam (1917) 39 
All. 288, 37 I.O. 885; Bibi Zohra 
T. Bibi Habibunnisa (1938) 18 Pat 
417, 186 I.O. 28, (’40) A.P. 9. 

(«) Skakar Banoo v. Aga Mahomed (1907) 
34 I. A 46, 84 Oal. 118; Muham- 
mad M. Hussain v. Syed Abdul 
Hug (1942) 1 M.L 3. 664, (’42) 
A M. 465. 

(/) Wares Ali v. Sheikh Shamsuddin 
(1936) 63 Cal.L.J. 573. • 

(<r) Munnavaru Begum v. Mir Mahapalh 
(1918) 41 Mad 1033, 61 I.O. 489; 
fallowed in Kasim r. Hazara Be- 
gum (1920) 82 Cal.L.J. 161, 60 
I.O. 165, (’20) A.O. 800. 

(h) Abdul Asis V. Mahomed Ibrahim 
(1941) Bom. 341, 43 Bom.L.B. 
126, 196 I.O. 181, (’41) A. B. 
288, affirming; Husainbi v. Sayad 
Khairuddin (1939) 41 Bom.L.B. 
876, 186 1 0. 675, (’89) A. B 

(t) Mahomsd Hussein Farak v. Sysd Ab- 
dul Hug (1942) 1 M.L.J. 564, 
(’42) A.M. 485. 
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I to land assigned as remuneration of a Mulla or village preacher (j). The de- 

. cision may well be supported on narrower grounds as the performance of the 

> duties of a preacher like those of the Imam of a mosque depends upon the 

personality of the incumbent and cannot be assigned to a deputy. But in the 
case of an appointment, whether the dutie.s are secular or religious, the Couit 
may prefer to appoint a male mutawalli owing to the habits of seclusion of 
Mahomedan females (fc). 

Difference of sect . — In one case the Court appointed a'Shia to be mutawalli 
of a Sunni wakf, but he was a person of considerable local influence both among 
Sunnis and Shins (1). In another case the Court refused to appoint a woman 
of the Babi sect to be mutawalli of a Shia wakf, though sho was a lineal do 
scendant of the founder of the wakf who was himself a Shia (m). 


165. Appointment of mutawalli. — (i) The founder of the 
wakf has power to appoint the first mutawalli, and to lay 
down a scheme for the administration of the trust and for 
succession to the office of mutawalli. He may nominate the 
successors by name, or indicate the class to.a:ethor with their 
qualifications, from whom the mutawalli may be appointed, 
and may invest the mutawalli with power to nominate a 
successor after his death or relinquishment of office (w). 

(5) If any person appointed as mutawalli dies, or refus- 
es to act in the trust, or is removed by the Court, or if the 
office of mutawalli otherwise becomes vacant, and there is no 
provision in the deed of wakf regarding succession to the 
office, a new mutawalli may be appointed (o). 

(a) by the founder of the wakf {p)\ 

(b) by his executof (if any) ; 

(c) if there be no executor, the mutawalli for the time be- 
ing may, subject to the provisions of sec. 166 below, 
appoint a successor on his death-bed; 

(d) if no such appointment is made, the Court may ap- 
point a mutawalli. In making the appointment the 
Court will have regard to the following rules : — 

(i) the Court should not disregard the directions of 

the founder except for the manifest benefit of 
the endowment (g) ; 


(/) Biyamma v. Ahmed Sahxb (1936) 87 

Bom. L. B. 267, 166 I.O. 656, 

(’86) A.B. 245. 

(fc) Syed Mahomed Ohoute r. Sayabtran 
Sahib, (1985) 68 Mad L.J 684, 
166 I.O. 767, (’86) A.M 688. 

(l) Dyal Ohund T. Syttd Keramut Ali 

(1871) 16 W R. lie. 

(m) Shahar Banoo v. Aya Mahomed 

(1907) 84 I. A, 46, 84 0*1. 148. 

(n) Ohaeonfar v, Ahmadi Bibi (1980) 52 

All. 368, 123 I.O 369, (’30) A 
A. 169: Shah (Mam 


(1875) 8 Mad. H.O. 63. 

(o) Advocate-Oeneral v, Fatima (1872) 9 
B.H.O. 19; Khafeh Salimvllah v. 
Abid Khair (1909) 37 Cal. 263, 3 
I.O. 419; Phatmabi v. Bafi Muta 
(1918) 38 Mad. 491, 21 1.0. 964 
.(p) Sugghan v. Dhatuto (1927) 49 A.l 
486, 99 I.O. 1045, (’27) A. .A 
267. 

(«) Khaiek StdimxMah v. Abut Khair 
(1909) 87 0*1. 268, 268, 3 I 0. 
419. 
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(ii) the Court should not appoint a stranger, so long 
• as there is any member of the founder’s family 

in existence qualified to hold the office (r) ; 

(iii) where there is a contest between a lineal descen- 
dant of the founder and one who*is not a lineal 
descendant, the Court is not bound to appoint 
the lineal descendant, but has a discretion in the 
matter, and may in the exorcise of that discre- 
tion appoint the other claimant to be muta- 
walli (s). 

liaillio, 603-604; Macnaghtoii, p 70, set* 6, p “144, Case X. 

Shla law. — Under Shia law a wakf docs not become effective until transfer 
of possession to the mutawalli or beneficiary. See note Shia law at p. 150. 
The founder of the wakf is functus offics<> after ho has transferred possession. 
Ho may appoint a mutawalli after dedication and before transfer of possession 
but not after transfer of [>osM*ssion (t). If ht^has not appointed a inut.iwaTli 
he cannot make an appoiiitinent or settle a scheme after ho has transfeirod 
possession for after that the beneficiaries have the right to administer tlu^ 
wakf («) . 

lAueal descendant. — In Shahar lianoo v. Aga Mahomed (v), the founder 
was a Shia and his liu^hl descendant who claimed to be appointed mutawalli was 
a female of the Babi sect. I’he trial Judge appointed her a mutawalli, but the 
High Court set aside the appointment and .appointed another person. Tliis nas not 
on the ground that she was not qualified, but because as a female she would 
have to perform many of her duties by deputy, and as a Babi she might not 
take zealous interest in carrying out the religious observances of the Shia 
school for which the trust was founded. This decision was upheld by the Privy 
Council on appeal. In considering the authorities their Lordships said: “ The 
authorities seem to their Lordships to fall far short of establishing the absolute 
right of the lineal descendants of the founder of the endowment, in a case like 
the present, in which that founder has not prescribed any lino of devolution.*' 
If the line of devolution is piescribed from generation to gencuition it does not 
follow that a female, or persons claiming through females, are excluded though 
it may not be desirable to appoint a female owing to their habits of seclusion 
(w). In a case where the founder of the wakf was a Mahomedan lady who had 
appointed herself first mutawalli and directed that the succession should be to 
the legal heirs of the second mutawalli it was hold that female heirs were not 
excluded (x). 

Powers of Court. — As regards the management of public religious or chari- 
table trusts, the Privy Council in Mahomed Ismail v. Ahmed Moola (y) said: — 


(r) Advoeale-Oeneral v Fatima (1872) 9 | 

B H.O. 191; In re Mahomed Uaji 
Baroon Kadwani (1935) 59 Bom 
424, 156 I.C. 656, (’36) A.B. 254 

(s) Shahar Banoo v Aga Mahomed (IQC" 

34 I A. 46. 34 Oal. 118. 

(t) Syed AK v. Syed Muhammad (1928)' 

7 Pat. 468, 110 I.C 12, (’28) A. 
P. 632. 

(u) Ohulam AH v. Mohammad Ali (1933) 

144 I.O. 467, (’88) A.L 842. . 

(®) (1907) 84 I. A. 46, 64, 84 Oal. 118. 
(to) Syed Mahomed Ohouse t. Sayabiran I 
Sahib (1936) 68 Mad.L.J. 684, 


166 I.O. 767. (’86) A M 6,38 

(x) Wares Ah v. Sheikh Shamsuddin 

(1936) 63 Oal L J 573 

(y) (1916) 43 I. A. 127, 134, 43 Oal. 

1085, 1100, 36 I.O. 30; Koftomarf- 
oUy Adamji Peerbhoy r. Akbarally 
Abdul Hussain Peerbhoy (1984) 36 
Bom LB. 388, 69 Oal L J. 133, 38 
Oal. W.N. 952, 68 Mad. L.J. 733, 
147 I.C. 882, (’84) A PO. 53 
See also Ibrahim Esmael v. Abdool 
Oarnm (1908) 35 I. A. 151, 164 
[a caie from Mauritiut] . 


Ch. ill. 
S. 165 
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• “ It has further been contended that under the Mahomedsn law the Coui't 
has 110 discretloi, in the matter [i.c., appointment of trtistees of the mosque in 
question] and that it must give effect to the rule laid down by the*founder in 
all matters relating to the appointment and suceeseion of trustees or mutawallis. 
Their Tjordships cannot help thinking that the extreme proportion urged on 
behalf of the ap^llanta is based on a misconception. The Mussalman la.v, 
like the Englisli law, draws a wide distinction between public and private trusts. 
Generally speaking, in case of a wakf or trust created for specific individuals 
or a (leteiiiiinate body of individuals, the Kazi, whose place in the British 
Indian system is taken by the CSvil Court, has, in carrying the trust into exo- 
ention to giie effect so far as possible to the expressed wishes of the founder 
With respect, however, to public religious or charitable trusts, of which a pub- 
lic jiK.scjiie is a common and well-known example, the Kazi’s discretion is very 
wide, lie may not depart from the intentions of the founder or from any rule 
fixed by him as to the objects of the benefaction; but as regards management, 
wliieh must uc governed by circuinstanee-s he has complete discretion. He may 
defci to the wishes of the founder so far as they are conformable to changed 
conditions and (ircnnistanees, but bis primary duty is to consider the interests 
of tlie general body of the public for whose benefit the trust is created. He 
may in liis judii ksl discretion vary any rule of management which he may find 
citlier not jirai ticablc or not in^tlic best interests of the institution." Even if 
a wakf deed has provided that a certain person should be appointed mutawalh 
dining the nnuority of a mutawalli, the Court ought not to appoint that person 
41 s mulawalli if he has lepudiated the wakf {z). 

In the oa9(‘ cited above the dispute was as regards the management of a 
Hunni rnosciiie in Rangoon. The Sunnis of Rangoon consist partly of Ran- 
dherias and partly of Soortics. The mosque was founded by a Randheria, it 
was subsequently rebuilt .and improved with money the bulk of which was 
supplied by Randlierias, and the inanagement had been for about 50 years in 
the liands of Randhen.as. It was not alleged that they had mismanaged the 
mosque. In these eircuin.staiices their Lordships held that all other conditions 
being (‘qiml, the Randheria section w.as entitled to manage and act as trustees 
of the mosque, 

Vacancy may be filled up on appheation to Couit. — Where there is a vacancy 
in the office of mutawiilli, and there is no question of removing an existing 
trustee, the vacancy may be filled up by an application to the Court. It is not 
necessary to bring a suit under sec 92 of the Civil Procedure Code (o) ; but 
before making tlie appointment the Court should issue notices to all persons 
Interested (6). 

Aiipauilment by t egalion. — In the case of an institution confined to i 

particular loc.ility, sue a mosque or a graveyard, the appointment of a muta 
ualli inai be made bj congregation of the locality (e). 

Appointment of imam. — An imam is ordinarily .appointed by the mutawalh, 
but in tlie absence of a mutawalli an imam is to be appointed by the wakf's 
desceiidanfs and members of his family. If, however, the imam is found to 
bo incompetent, the congregation is entitled to select a lit person after applying 


<z) Bibt Zohrn v. Bibi Hahibunnisa (1988) 
18 Pat. 417, 188 I.C. 28, (’40) 
A.P. 9 

(a) Abdul Ahm v. Abir Jan (1928) 66 
Cal. 1284, 110 I.O. 416, (’28) A. 
C. 368; Bibi Zohra T Bibi Uabtr 
butinwa (1938) 18 Pat. 417, 186 
r 0 28, (’40) A.P 9; Abdul Ha- 

tan Khan v. Jafar Hutain (1938) 
13 Lnek 623, (’87) A.O. 881. 


Allah Rakhoo r. Nasiruddin (1943) 
O.W.N. 164, (’43) A.O. 278. 

(b) Elahi Bakth y. Mahomed Ohaut (1983) 

141 I.O 169, (’33) A L. 27. 

(c) Piran y. Abdool Karim (1891) 19 

Oal, 203; Dilavjar Huaain y. Sub- 
han Khan (’31) A.O. 376, 186 1. 
'O 241; Qhulam Mohammad y 
Ahdui Rathid (1983) 14 Lah. 668, 
144 I.O. 686, CSS) A.Ii, 905 
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to the Kazi for the removal of the incompetent imam and for the appointment 
of the person selected by the congregation (d). 

Religious Endowments Act, 20 of 1863. — The section does not apply to a 
mutawalli appointed by a Committee under this Vet Such a mntiiwalli is 
merely a servant of the Committee (e). 

166. Mutawalli may appoint successor on his death-bed. — 
If the founder and his executor are both dead, and there is 
no .provision in the wakfnama for succession to the office, the 
mutawalli for the time being may appoint a successor on 
death-hed. He cannot, however, do so whih' he is in healtli, as 
distinguished from deaih-illness (f). Nov if the office goes 
by hereditary right (g). 

A mutawalli may on his death-bed appoint »»ea .i ali.mgei as his siieces 
sor; he is not bound to appoint a member ot the fouinl.r’s family (h). 

167. Office of mutawalli not hereditary The Mahoraedan 

law does not recognize any right of inheritance to the office 
of mutawalli. But the office may become hereditary by cus- 
tom, in which case the custom should be followed (i). 

Where there is a vneaney in the ofilce of mutawalli, and the Ckmit is cillled 
upon to appoint a mutawalli, the (onrt will ordinarily appoint a member ot 
the founder’s family in pieferenee to a stranger, and a senior member in pro 
fercnce to a junior member. But where no such appointment is to be made, 
,ii'd the suit is merely one to oust from the office of mutawalli, a defendant who 
IS already in possession and injoyment of the office, the Court will not oust the 
ilofendant from the office merely because the plaintiff i.s the elder brothei and 
the defendant a younger brother, or because the plaintiff is a member of the 
founder’s family and the defendant a strangei. The leason is that accord- 
ing to Mahomedan law no right of inheritance attaches to the office of mutii- 
walli. The office, however, may be hereditary by custom. Such a custom, how 
ever, is opposed to the general law, .and must be supported by strict proof (?). 

168. Power of mutawalli to sell or mortgage. — A mutawalli'’ 
has no power, without the permission of the Court, to mort- 
gage, sell or exchange wakf property or any part thereof, 
unless he is expressly empowered by the deed of wakf to do 
so. 


(rf) Shakvl Hameed v. Mahomed Butsam 
(1940) 2 M.L.J. 446, 198 I.C. 
181, (’41) A.M. 42. 

(«) Qholam Bueeam Shah v. Syed Altai 
Boitain (1,934) 61 Cal. 80, 149 1. 
0. 1215, (’34) A.C. 828, 

(f) Baillie, 604; Piran v. Abdool Karim 

(1891) 19 Cal. 203, 219; Zooleka 
Btbi V. Syed Z'ynul Abedtn (1904) 
6 Bom.L R, 1058; Mt. Eammon v 
AUah Bakaha (19^1) 193 I.C 323, 
(’41) A.L. 88. 

(g) Bakim Khan v. Sahebjan SaMib 

(1936) 69 Mad.C J. 722, 169 1. 
0. 694, (’36) A.M. 1040; Muham- 
mad M. Buaaam v. Syed Abdul 
Bug (1042) 1 M.L.J. 664. (’42) 
A.M. 486. 


(A) Shetkh Amir AH v. Syed Wazir 
(1905) 9 O.W.N. 876, 

(i) Macnaghten, p. 344, case X; Sayad 
Abdula V. Sayad Zoin (1889) 13 
Bom. 555, 561; Phatmabi v. Baji 
Muaa (1913) 38 Mad 491, 21 I. 
0. 964; Atimanneaea v. Abdul So- 
than (1916) 43 Oal. 467, 32 I 0 
21; Mahomed Haji Baroon Kndwani, 
In re (1935) 69 Bom. 424, 156 I 
0. 655, (’35) A.B 254; Moham- 
mad Solaman v. Taaadduq Bataan 
(1935) 158 I.C. 544, (’36) A.C 

(i) Sayad ' Abdula v. Sayad Zain (1889) 
13 Bom. 655; Phatmabi v. Baji 
Mutei (1913) 38 Mad. 491, 21 I.C 
964. 
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l*owcr of sale . — An instance of such a power i.s a deed of wakf w^ieh autlio- 
nzed the iiiut.iwalli to sell the property and utilize the proceeds' for the eon- 
stnietion and maintenance of a rcstliouso at Mecca (i). 

Unnulhorized mortgage cannot be partly valid.— Tho Court removed a muta- 
aalli for mortgaging the wakf property, and appointed a new miitawalli. When 
the new mutawalli sued to recover possession from the mortgagee, the latter 
claimed that the inoitgage was lalid as to the portion of the property which 
a as settled for the benefit of the settlor's family. The Judicial Committee 
lield that such a contention was inconsistent with the character of a wakf under 
which all lights of pioperty pass out of the wakif and vest in Almighty Cod (1). 

Itetrospirlxre confirmatwii . — It has heen held in Calcutta that a moitgage 
(It wakf property, though made without the previous sanction of the Couit, may 
bo rctiospechvely contiimod bv the Court. A mortgage without the previous 
■ leave of tlio Ciurt is not void ah iniito (m). The Allahabad High Court acting 
on this principle validated a usufructuafy mortgage by a mutawalli (n). Both 
fhose cases piocecded on the grounds (1) tliat the moitgage was necessary for 
the jnirposes of the wakf, and (2) that the pledge was not of the corpus but 
of the iiicoiiie 

Proceduiv for obtavnmg pomimon of Court . — It was held by the Calcutta 
High Court in a case decided in 1909 that a mutawalli, desirous of obtaining 
the sanction of the Court for a sale, mortgage, or lease of wakf property, must 
proi^eed by way of suit, and not by an application under the Tiustees .\.ct XXVII 
of 1866, Hie leason given being that that Act applies only to trusts in the Eng- 
lish form constituted by persons of purely English 'domicile or by persons 
governed by the Indian Succession Act, and that it does not apply to Maho- 
medans (o). But this decision has been disapproved in recent cases where it 
was held that the sanction may be obtained on an application and that it is not 
necessary to bring a suit (p). It would seem that in Bombay leave may be 
obtflined on an application under the Trustees Act (g). 

UnauthotisCft alienation and Imitation , — The law as regards the period of 
limitation for a suit to follow wakf property in the hands of a mutawalli, and 
to set aside unauthorized transfers of such pioperty, and to recover possession 
thereof fiom the transferee, was amended and altered by Act I of 1929. The 
..amendments consist of an addition of para. 2 to sec. 10 of the original Ait 
I Limitation Act, 1908], and of the insertion of new articles, being arts. 48B, 
134A, 134B and 134C. As to the law before the amendment, see the under 
mentioned cases (r). 


<^) Muhammad TJsuf v. Muhammad Sadig 
(1933) 14 Lah 431, 144 I C. 271, 
(’33) A L 501 

(0 Abdu, Rahim v Nnrayan Daa (1923) 
50 I A 84, 91, 50 Cnl 329, 71 
I.C 646, (-23) A PO 44, on ap- 
peal from 47 Cal. 866. 

(>») Nimai Chand v Golam Uoaiem 
(1909) 37 Cnl 179, 3 1 0. 35.3; 
Shailendranath v. Bade Kata (1932) 
69 Cal 586, 137 I.C. 500, (’32) 
A 0. 866 [where confirmation wae 
refuted] . 

(n) .iftal Busam v Chhedi Lai (1936) 

57 All. 727, 156 I.O. 791, (’36) 

(o) Eahma' Khnt'un, In re (1900) 37 Cal 

870, 7 I.O. 88. 

(p) Fttkrunneaea v. District Judge (1920) 

47 Cal. 592, 66 I.C. 476; Bahibar 
3ni^nnM»<i (1924) 61 Cal. 381, 


'Watir All v. Ladlty Begum (1938) 
177 I.O. 417, (’88) A.O 437. 

(q) See In rs Kahandac Narrandas (1881) 

5 Bom. 154, and Lang v. Moolji 
(1919) 21 Bom L B 1111, 54 I 
O 465, where it was held, on a peti- 
tion for appointment of new trus- 
tees that the Act applied to Hindus 
in Bombay. 

(r) Vidya Taruthi v. Balusami (1921) 48 

I. A. 302, 44 Mad 831, 65 I.C. 
161, (’22) A.PO. 123; Abdvr Rahim 
V Barayan Das (1923) 50 I A. 84, 
50 Cal. 3^9, 71 I 0 646, (’23) 

A.PO. 44 [mortgage]; Subbaiya v. 
Mahammad (1928) 60 I. A. 296, 46 
• Mad 761,, 74 I.O. 492, (’28) A. 
PC. 175 [sale in execution of de- 
cree] ; Alla Ralehi v . Shah Moham- 
mad Abdul Rahim, (1934) 61 1. A 
60, 58 AU 111, 147 I.O. 887, 
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169. Power of mutawalli to grant leases . — a mutawalli has Ch. XII, 
no pow^r to grant a lease of wakf property, if it be agricul- 
tural, for a term exceeding three years, and, if non-agriciil- 
tnral, for a term exceeding one year — 

(a) unless he has been expressly authorized by the deed 
of wakf to do so; 

(b) or, where he has no such authority, unless he has 
obtained the leave of the Court to do so (s); such 
leave may be granted even if the founder has ex- 
pressly prohibited a lease for a longer term. 

Baillie, 606-607. 

Permanent lease . — It follows that a j)ermancnt lease eannot be granted by 
a mutawalli without leave of the Court (t). Seeli leave must be obtained on 
an application to the District Judge. A Munsift cantiot validate such a lease 
by an order made in a pending suit (u). A single judge of the Bombay High 
•Court, however, has held that where a mutawalli lias leased wakf property for 
a long term without the .sanction of the Court, the Court has tho power to 
sanction the l(>aso reti os'pectively it it is satisfied that the transaction is for 
the benefit of the wakf (v). The lease however binds the mutawalli personally 
(luring his lifetime and ho cannot repudiate it and evict the lessee (in). 

Presumption of a legal' origin . — A mutawalli sought to evict a tenant who 
claimed that ho and his ancestors had been for a long and indefinite time m 
occupation as permanent tenants. The mutawalli relied on the Moghul sannad 
of 1772 which contained an absolute restriction on the mutawalli ’s power of 
granting a permanent lease. But as the wakf was of considerable antiquity 
arid already established and subject to the rules of Mahomedan law before the 
grant of the sannad, the Court made tho presumption of a lost and unrecorded 
permission of the Kazi (x). No such presumption, however, can be drawn 
where tho lease has been granted by the mutawalli in 1891 and proof of leave 
granted by tlie District Judge is not forthcoming (y). 

Limitation . — Bee note to see. 168 above. 


169A. Creditor’s rights. — As a mutawalli (unless autho- 
viaed by the deed of wakf) has no power of alienation with- 
out the leave of the "Court, a creditor advancing money to a 
mutawalli for carrying out the purpose of the trust has no 
right to be indemnified out of the trust property. In this 
respect a creditor of a mutawalli is in a worse position than 
a creditor of the shebait of a Hindu endowment (z). A de- 


T. Ehttzi Mohidten SJitrif Sahib 
(1933) 64 Mftd. h.3. 706, 144 I. 
O. 641, (’38) A.M. 533. 

(») Waozatunnetaa, in the matter of (1908) 
36-081. 21. 

(t) Ahmunnisa Bibi v. Uohammad Abdul 
Rahman (1938) A.L.J 727, 177 
I.O. 205, (’38) A. A. 485. 

(it) Abdiil Rahman Holla v. AbdiU Hoeeain 
Motta (1986) 40 Oal. W.N. 586. 
(V) Zafarbltai ▼. Ohaganlal (1941) 43 Bom. 
L.E. 864, (’42) A.B. 21. See 
also Sundaramurthi v. OhoUi Stbi 
(1942) 2 M.L.J. 164, (’42) A.M. 


641. 

(to) Saved Aread Uoseain v. Nareeh Nan- 
dint Dasi (1936) 40 Oal. W.N. 684; 
Sundaramurthi T. CAot(i Bibi (1942) 
2 M.L.J. 164, (’43) A.M. 641. 
(s) Uahammad Hataffar-al-idueavt v. Ja- 
beda Khatun (1930) 57 I. A. 125, 
57 Oal. 1293, 123 I.O. 722, (’80) 
A. PC. 103. 

(V) Sundaramurthi v. Chotti BiH (1942) 
2 M.L.J. 164, (’42) A.M. 641. 

(s) Sailendra Nath Palit v. Bade Kata 
Uane (1932) 59 Cal. 586, 187 I. 
0. 600, (’32) A.O. 456; Mahaiir 
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Ss. 169A- cree against A.B. “ as mutawalli ’* is Jiot siiflScient to create' 
A charge on the wakf property of which J.B. is mjitawal]i. 
A decree will not bind the wakf property unless it expressly 
says so; and in that case the proper procedure in execution 
is to appoint' a rer'eiver of the income of the endowment (a). 

170. Allowance of officers and servants The mutawalli 

has no power to increase the allowance of officers and servants 
attached to tlie endowment where the allowance is fixed by tin; 
wakif (dedicator), but the Court may in a proper, case in 
crease such allowance. 

Ameer Ali, 4tli ed. I, 469. 

171. Remuneration of mutawalli. — The founder may pro- 
vide for the remuneration of the^ mutawalli. Such remune 
ration may be a fixed sum or it may be the residue of the in- 
come of the wakf property after defraying the expenses 
necessary for the maintenance of the wakf (h). If no provi- 
sion is made by the founder for the remuneration of the muta 
walli, the Court may fix a sum not exceeding one-tenth of the 
income of the wakf property (c). If the amount fixed by 
the founder is too small, the Court may increase the allow- 
ance, but it must not exceed the limit of one-tenth (d). 

171A. Statutory Control. — The Mussalman Wakf Act, 1923 
(XLII of 1023) was passed with the object of making pro- 
vision for the better management of wakf property and for 
ensuring the keeping and publication of proper accounts of 
wakf property. By sec. 3 the mutawalli is bound to furnish 
the District Court with a statement containing a descrip- 
tion and particulars of the wakf property and, if the wakf 
has been created in writing, with a copy of the wakfnama. 
Under sec. 4 this statement is published and on application 
by any person the Court may require the mutawalli to 
furnish further particulars. The mutawalli is also bound 
under sec. 5 to prepare and file in Court every year an ac- 
count of all monies received or expended by him on behalf 
of the wakf, which account must be duly audited (s. 6) and 
verified (s. 8). This account is open to inspection by the 
public (s. 9). A mutawalli who fails to comply with the pro- 


Pratad Uarwan v. Sj/ed Shah Ku- i (b) Sayid Itmail t, BamiAx Begum (1921) 
hammad lehia (1986) 16 Pat. 88, 6 Pat.L.J. 218, 288-284, 62 1.0. 

163 I.O 869, (’36) A.P. 890. 456, (’21) A.P. 126. 

(a) Zubaida Sutton Begum v. Davnod If- (o) IfoUuddin ▼. SayHuddin (1898) 20 
mail Makra (1987) Oal. 99, (*87) 1 Cal. 810, 821. 

A.O. 402. • (J) Ameer AU, 4tli ed. Vol. I, 469 et, eeq 
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visions of these sections is punishable with fine (s. 10). The 
Act of 1J)23 does not apply to any wakf (sech as is describ- 
ed in the Wakf Validatinj^ Act, 1913, sec. .3) under whicli any 
benefit is, for the time being, claimable by the wakif or any 
of his family or descendants. 

Where a wakf was created about 70 or 80 years before the suit to provide 
“ facilities for travellers on the road from Madras to Vellore,” and it was 
provided that the surplus income of the wakf properties may be enjoyed by the 
creator of the wakf and the members of his family, it was held by the Madras 
ITigli Court that the Act of 1923 applied to the wakf (dl). 

In Bengal this Act has been replaced by the Bengal 
Wakf Act, 19.34 (Beng. Act XIIT of 19.34) (ef. s. 82 thereof) 
Avhich contains more elaborate provisions for the projier ad- 
ministration of wakf property in Bengal. It also overrides 
the Charitahle and Religious Tiusts Act, 1920. The provi- 
sions of the Bengal Act include the appointment of a Com- 
missioner of Wakfs (s. 10) assisted by a Board of Wakfs 
(s. 7) with power to investigate the nature and extent of wakf 
property (s. 27), to maintain a register of wakfs (s, 45), 
to examine (s. 48), and audit (s. 49), yearly accounts to he 
filed by the mutawallis and generally to give directions fur 
the proper administration of wakfs. The Bengal Act makes 
special provision for the protection of wakfs whicli are called 
wakfalal-aulad (s, 0 (11) and s. 52), defined us a wakf in 
which 75 per cent, of tJie net available income is for the time 
being payable to the wakif or any member of his family or 
descendants. Such wakfs if mismanaged may ho brought 
by the local Government under the same provisions as chari- 
table wakfs (ss. 32-34). 

The Commissioner of Wakfs in Bengal has power to in- 
tervene in the interests of a wakf in any suit in respect of 
wakf property (s. 70), but under sec. 83 rights already ac- 
crued before the commencement of the Act are saved. The 
Commissioner is therefore not entitled to intervene in an 
appeal (e), or after the Court has passed a decree for a 
scheme under sec. 92 of the Civil' Procedure Code (/). The 
Commissioner may himself file a suit for the reliefs referred 
to in section 92 without the consent of the Advocate-General, 
or for the reliefs referred to in sec. 14 of the Religious En- 
dowments Act, 1863, without the leave of the Court (s. 73). 

(dl) Kadir Murthuta Hxuiain v Moham- i (/) OommUnoner oi TVafcf*. S«ngal v. Um- 

Tnod Murthuza Bustavn (1942) 2 ma Snhma (1987) Oal. 678, 41 Oal. 

Mad L.J. 672, (’48) A M. 284. W.N. 882, 66 Oal.Ij.J. 840, (’87) 

(«) Mahmuda Btbi y. Iffat Aroh Begum A.O. 160. 

(1937) Cal. 77. I ■ 

24 


Cb. Xll, 
S. 171A . 
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S. 171 A Also his consent is required to any suit liled by any other 
person. , 

The United Provinces Muslim Wakts Act, 1936 (XIII 
of 1936) is an Act similar to*the Bengal Act Avhich replaces 
for the United Provinces of Agra and Oudh sections 5-10 of 
Act 42 of 1923, and the Charitable and Religious Trusts Act 
14 of 1920. Under this Act the Commissioner is assisted by 
two Boards, a Sunni Board and a Shia Board. The Act has 
heen amended by the United Provinces Muslim Wakfs 
(Amendment) Act XI of 1937, and the United Provinces 
Muslim Wakfs (Validating- and Amendment) Act VIII of 1941. 

In Bombay, Act XLJI of 1923 has be<*n amended by the 
Mussulman Wakf (Bombay Amendment) Act XVXII of 1935. 

The JAengal juid United Provinces Acts contain jtiovisions enabling the 
Commissioner of W.akfs to investigate and determine the nature and extent 
of the wakf property. There is no similar express provision in the Act of 
1923. There is a conflict of decision as to whether such a t>ower is given to the 
Court l)y implication. The question arose when a recalcitrant inutawalli omit- 
ted to file accounts and justified his omission by denying the existence of a 
wakf. The Allahabad High Court in one case held that the Court had no power 
under the Act of 1923 to order a mutaivalli to flic accounts though it could under 
sec. 10 inquire whether the property was wakf or not (g). But in a later case 
the same High Court held that the District Court had not power even under 
sec. 10 to inquire whether the property was wakf or not (h). The Oudh (i) 
and Bombay (y) High Courts have held that the Court lias power to inquire 
whether there is a wakf or not. Tho Patna High Couit has held that the Court 
cannot proceed if the existence of tho wakf is denied (1c), but may proceed if 
the defence is merely that the Wakf is one to which the Act of 1923 does not 
apply (1). 

According to the Bombay decisions, proceedings under sec. 10 of the Act of 
1923 .are not ordinary criminal proceedings and the offending mutawalli must 
bo dealt with, not by a magistrate, hut by the District Judge (mj. But the 
effect of secs. 12 and 13 of the Bombay Amending Act must now be considered, 
The Lahore High Court (n) and tho Madias Iligli Court (o) have held that 
- under see. 10 of the Act of 1923 the District Judge has no jurisdiction to 

hold an entpiiry into the nature of the property where the alleged mutawalli 
denies the existence of the wakf, and they have also held that where the miita- 
walli has not complied with the provisions of the Act the District Judge is not 
empowered to impose a fine on him. 

The provisions of the Act of 1923 and those of the Cliaiitablc and Religious 
Trusts Act, 1920 (XIV of 1920) overlap. This difficulty has been met in the 


(ff) JVasruUah Shaii v. Wajid AU (1930) 
52 All. 167, 118 I.O. 717, (’30) 
A A. 81. 


(h) Waheed HaJian v. Ahdvl Rahman 
(1935) 57 All 754, J57 I.O. 1089, 
(’35) A. A 254 

(t) Mohammad Baqar v Mohammad 
(1933) 7 Luck. 601, 188 I.C 725, 
(’32) A.O. 210. 

(j) In re Sayedna Taher Sarfuddin (1034) 
58 Bom 302, 86 Bom.L.E. 311, 
154 I.O. 940, (’34) A.B. 169. 

(fc) Syed AU v. Collector of Bhagalpore 
(1827) 101 I.O. 207, (’27) A.P. 


189. 


1* 354 

(id) Kale Khan v Knnio Rahman (1985) 
37 Bom L K, 207, 156 I C 203. 
(’85) A B. 207. 

(n) iShia Ynungmen’e Aaeociation v. Valeh 

AU Shah (1941) Lah. 395, 194 I. 
C 351, (’41) A.L. 145 (P.B.). 

(o) Temad Sahth v. EthBcaeha Sarffuru 

(1942) Mad 148, (1941) 2 M.L J. 
541, (’41) A.M. 897. 
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Bengal and United Provinces Acts by excluding the iirevisioiis. of the Act of QJj XII, 
1920. But prior to this provincial legislation it was hold that if the wakf is gg 
.substantial^ for public purposes of a religious er cha-itable nature it falls ]_71A.'.173 
within the scope of the Act of 1920 and a party interested might either apply 
under that Act (p) or file a suit under sec. 93 of the Code of Civil Proce- 
dure (q). If the wakf is a mixed wakf, i.e., a wakf partly for public purposes 
and partly for private purposes application must be made under the Act 
of 1923 (r). 


Under the Bombay Act one or more members of a wakf committee if autho 
rized by the Court may sue for the piotection or recovciy of the piopert\ 
of a wakf or for the application of such property to any public charitable oi 
religious purpose notwithstanding anything contained in sec. 92 of the Code of 
Civil Procedure. 


172. Removal of mutawalli. — A mutawalli may be remov- 
ed by the Court on proof of misfeasanoo or breach of trust, 
or if it is found that he is otherwise unfit to hold the office, 
though the founder may have exptessly directed that he should 
not be removed in any case. The founder has no power, 
after delivery of possession, to remove' a mutawalli in any 
case, unless he has expressly reserved such a power in th(' 
deed of wakf (. 9 ). 

Baillie, 608, Macnaghten, p. 79, see. .I. -V founder, who is himself .i 
mutawalli, may be removed by the Court on tho ground of misconduct. 

' In the case of a public, religious or chaiitablo trust the piimary duty 
■of the Court is to consider tho intereststof the public. Tho4'’ourt will theic- 
fore remove a mutawalli who is insolvent (f), or who claims tho wakf pro- 
perty as his private estate («), and will frame a scheme of management. It is 
oonceivable that if there has been no mismanagement a claim to tho property 
under a mistaken impression of right would not be good reason for removing 
a mutawalli; but the assertion of a claim adverse to the trust coupled with 
neglect of duty would render a mutawalli liable to be removed (v). 

A mutawalli appointed by a committee under the Religious Endowments 
Act XX of 186.3 is not a mutawalli under Mahomedan law but a servant liable 
to bo dismissed by tho committee (to). 

173. Office of mutawalli not transferable.— A mutawalli 
has no power to transfer the office to another, unless such 
a power is expressly conferred upon him by the founder. 
But he may appoint a deputy to assist him in the manage- 
ment of the endowed property (x). 


(p) 10 Pat. 506, »upra. 

(?) Najihuddm Ahmed v. Amir Hatan 
(1B84) 158 I.O. 667, (’84) A.P. 
443. 

<r) Shdbhir Butain v. Athiq Bvsain 
(1929) 4 Luck. 429, 117 I.O. 739, 
• ('29) A.O. 226; Alt Bakhhyar y 

Khandkar Altai Baetatn (1933) 60 
Cal. 790 146 I.C. 688, (’88) A. 
0. 681; Emda Ali ChandhaH r. 
TubvBa (’37) A.O. 313. 

<«) Ottlam Bimsain v. Aji A}am (1868) 4 
Mad.H.O. 44; Advocate-General v. 
Pntima (1870) 9 Bom.H.O. 19, 23- 
24 [a Shia osm] ; Blddaitoonniiea v. 
Spud Afcta (1870) 2 N.W.P. 422 


[a Shia case] 

(1) MahfimedaUy Adamji Peerhhor v Ahbei- 
ally AbdvU Butiain (1934) 36 Bom. 
b.R. 386, 69 Cal.L.J. 133, 38 Cnl 
W.N. 452, 66 Mad Tj.J 733, 147 
I.O. 882. (*34) A. PC. 53. 

(tt) Ahmad Shah Mubarak Shah v. AUa- 
khan (1934) 162 I.C. 828, (’34) A. 


(v) Sawaz Ahmed Khan v Batmuddin Ah- 
med (1936) 162 I.O. 762, (’36) A. 
C. 262. 


(w) Cftolam Btieeain Shah y. Sped AUnf 

Boeeain (1934) 61 Cal. 80, 149 I. 
0. 1216, ('34) A.C. 328. 

(x) Khafeh Salimullah v. 'Abid Khair 
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173.174 


An hereditary ministrant cannot make a valid settlement of his right to 
receive offerings at a Darga or Shrine (y). 

173A. Attachment of office of mutawalli. — The office of 
miitawalli cannot be attached in execution of a personal de- 
cree against the mutawalli (s). See sec. 157. 

173B. Limitation for suits against mutawalli. — No suit 
against a mutawalli or manager of wakf property, or against 
his legal reiiresentatives or assigns (not being assigns for 
valuable consideration),’ for the purpose of following in his 
or their hands such property or the proceeds thereof, or for 
an account of such property or proceeds, is now barred by 
any length of time. 

Sec. 10 of the Limitation Act, 1908, as amended by sec 2 of Act [ ot 
1929 As to limitation for suits whore the property i,s transfer icd for a 
coii.sidorutiun, see arts. 48B, L14A, 134B and 134C, inserted by sec. 3 of Act 
I of 1929 Sec. 10 of the Limitation Act referred to ii person in whom the 
property has beeouie “ vested in trust ” and the amendment was made in 
consequence of the decision in Vidya Varuthi v. Bahsavii (a) that a mutawalli 
is not such a person. The amendment is not retrospective Tn a suit insti- 
tuted Irofore the Ist January 1929 the mujawars or servants of a shrine who 
had bCon put in possession of wakf land by the Sajjadanishin on aeeonnt ot 
their services eoiild not claim the benefit of the section ns assigns of tire • 
Sajjadanishin ot manager of the shrine (Z>). 

1730. Adverse possession, against wakf. — Wald’ projun’ty 
may Ik' lost by advor.se possession (c). 

Miftcellaneons, 

174. Public Mosques. — Kvory Mahomedaii is oulitlod to 
enter a mosqm* dedicated to God, whatever may be the sect 
or school to which he belongs, and- to ])orform' his devotions 
according to tlie ritual of his own sect or school. But it is 
not certain whether a mosque appropi iatrd eocdumdy hy the 
founder to any particular sect or school can h(‘ used by tlu^ 
followers of another sect or school (d). 


(1909) 87 Cal 263. 277-279. 3 1 0 
419; Haji Ah v Aajuman-i-Iiilamm 
(1931) 12 Lah 690, 596, 135 I 0 
56, (’31) A.L 379; Mohammad Sole- 
man v Taiaddaq Jloesam (1985) 
ISa I.O. 644, (-36) A.O. 023; 
Wahid All v Athruff Boeeain 
(1882) 8 Col. 782 

(jr) HaJcim Khan v. Sahiijan Sahib 
(1935) 69 Mod.L..T. 722, 169 I. 
0. 694, (’36) A M. 1040. 

(t) Sarkum v. Bahaman Bukeh (1896) 
24 Gal 83, 61. 

(n) (1921) 48 I A. 802, 44 Mad 831, 
66 1,0 181, (’22) A. PC. 123. 

(5) Allah Rttkhi r Shah Mohammad Ab- 
dul Bahxm (1934) 61 I. A. 50, 66 
All. Ill, 36 Bom.Ii.B. 408, 38 
Cal W.N. 400, 69 Cal L J 167, 
66 Mad. 481, 147 I.O 887, ('841 - 


A PO. 77. 

(e) Shtthidganj v. Ourdwnxa Parbhandha 
Committee (1940) Lali. 493, 67 1 
A. 251, (’40) A PO. 116; Abdur 
Bahxm v Narayandae (1923) 60 I 
A. 84, 60 Cal. 829, 71 I.O. 846, 
(’23) A. PC. 44; Bafii Mohammad 
T. Swamp Chand (1941) 2 Oal. 
434, 73 0 L.J. 475, 200 I.O. 822, 
(■42) A 0. 1 

(d) Ata-Ullah v. Atxm VUah (1889) 12 
All. 494; Jangu v. Ahmad-Ullah 
(1889) 13 All. 419 P.B.; Fail 
Karim, v Maula Bakeh (1891) 18 
Cal. 448, 18 I. A. 69; Abdut Sub- 
han V. Korban AH (1908) 85 Cal. 
294; Maula Bakhih v. Amir-vd-bm 
(1920) 1 Lah. 317, 57 I.O. 1000; 
/iti-an Khan j. Uabib (1983) 14 
Lah. 618, 144 I.O. 658, (’33) A. 
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In Ata-VUah’s case (e), it was held by the High Court of Allahabad, that (Jh. XII, 
a mosque dedicated to God is for the use of all Mahomcdans, and cannot law- gg ’ 
fully be ap|)ropriated to the use of any particular sCct. 'I’his ruling was refer- 174A 
red to by their Lordships of the Privy Council in Fasl Karim’s cabo, but ^ ’ 

they did not express any opinion on it stating that the facts of the case before 
them did not properly raise that question. In Abdus Hubhan’s ease, the High 
Court of Calcutta doubted whether a special dedication of a mosque to any 
particular sect of Mahomcdans was in accordance with Mjiliomedan Ecclesias- 
tical law. The view taken in Ata-Vlldh’s case was followed by the High Oouit 
of Lahore (/) and that Court has said that there is no such thing as a Shia 
mosque or a Sunni mosque {g). The question therefore cannot be said to bo 
definitely settled. But when a mosque is not appropriated to a particulai 
sect, there is no doubt that it may be used by any Mahomedan for the purpose 
of worship without distinction of sect. Thus a Shafei may pirn in a. congrega- 
tional worship, though the majority of wor.shiiqier:; in the congregation may be 
Hanafis; un<l he cannot be prevented from taking part in the service, be- 
cause the Shafei practice is to pronounce amm (ariieu) in a loud voice and the 
Hanafi practice is to mutter the word softly, fdmilarly, Sfaliomedans of tlie 
4mil-bil-hadra or Wahabi sect have the light to worship in a mosque built 
primarily for the use of Hanafis and geneially used by them, though their 
views in the matter oJ iitiml differ from those of the Hanafis. 8hias may 
worship in a mosque where the rest of the congregation are Sunnis but they 
are not entitled to have a sepaiatu call to prayer or to hold a congregation 
behind an Imam of their own (h); and tlieie is no rule of Mahomedan lav 
to entitle the members of a new sect to pr.iy as a scixuate congregation behind 
an Imam chosen by themselves (t). 

The Couit will not, in fiaming a scheme undci a decree by which it is de- 
clared that the members of a particular sect are entitled to use a particuljii 
mosque, vest in ^lie religious head of the sect the power to exclude at his dis- 
cretion any member of the eominiinity from joining in congregational prayeis, 
or to prevent him from attending the mosque for prayers- (,/) 

As to management of mosques, see note to see. Ifi-i, “ Powers of (’ourt.” 

174A. Whether mosque a juristic person. — In the niidormen- 
tioned case {k) the Lahore ITigli (yourt lield that a mosque is 
a juristic person. The question was discussed in the Shahul- 
case {1), and although tlu'ir Lordships of the Privy 
Council reserved their opinion on it, the trend of their obser- 
vations seems to. show that the view of the Ijahore High Court 
did not commend itself to them. Their Lordships however 
held that s,uits cannot be brought by or against mosques as 
artificial persons. 


. 782. 

(e) (1889) 12 All, 494, nipfa 
if) 1 Lah. 317 aupra; 14 Lah 618, 
lupra. 

(p) Kt Igbal Btgvm v. Mt. Sped Begum 
(1988) 140 I.O. 829, (’83) A.L 
- 80. 

(Ik) Amir Buinin Shah t . Bafig Ohulam 
Sand (1988) 161 I.O. 662, (’86) 
A. Peak. 66.. 

(0 Bakim Khald v. MaUk Itrafi (1917) 


2 Pat L.J. 108, 37 I.O. 802: Sa- 
fat Ah Khan v. Sped Ali Mian 
(1983) All. L.J. 618, 144 I. 0. 
298, (’33) A. A. 284. 

(>) AkbaraUy v. UahomidaSy (1982) 67 
Bom. 551, 34 Bom. L.B 655, 188 
I 0. 810, (’32) A B. 856. 

(it) Maida Bvx v Bafituddin (1926) 94 
I 0. 7. (’26) A L, 872. 

(0 Shahidganj v Qurdwara Parbandha 
OommitUg (1940) Lah. 493, 67 I. 
A. 261, (’40) A.PO. 116. 
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S. 176 175. Sajjadanashin; Khankah.— A sajjadanashin is the 

lieacl of a Ihanlcah, a Maliomedau institution analogous in 
many respects to a math where Hindu religious instruction is 
given. He is the teacher of religious doctrine and rules of 
life, and the manager of the institution and the administra- 
tor of its cluirities, and has, ordinarily speaking, a larger right 
in the surplus income than a mutawalli (w). But this does 
not mean that in every ease the whole income from a khafikah 
is at the disposal of the sajjadanashin. At certain shrines 
the meml)ers of the founder’s family other than the sajjadana- 
shin are entitled to share in the surplus offerings which re- 
main after payment of expenses {n). 

Tlu) word “ iaijadanashln ” (spiritual superior) is derived from mjjadu. 
Unit IS, tlio eai])ci used by Mahomediins for prayer, and nasinn, that i3, sitting. 
The najjadanashiH takes precedence on the carpet during prayers. The oflico 
of a imitiuvalli is a secular office, that of a sajjadanashin is a spiritual office, 
and ho has certain spiritual functions to perform (o). The founder is generall;\ 
the first sajjadanashm and after his death the spiritual lino is continued by a sue 
cession of sojjadanashina (p). In the absence of a direction in the wakfnama the 
succession to the office of sajjadanashin is regulated by custom. One custom 
is tliat the “ bhek ” or ordci i.e. an electoral body consisting of fakeia.s and 
iimrids, iiistal a competent poison generally a son or nominee of the late 
sajjadanashin (ly). In a case before the Privy Council the “ bhek ” delegated 
tlioir power to elect a sajjadanashin and it was held that tho appointment of 
thfe sajjadanashin iiiado in thi.s manner was valid (r). If the Court is ap- 
pointing a sajjadanashin it sliould take account of the spiritual tradition and 
appoint if possible a descendant of tho founder (s). As to tho importance of 
nomination by the last sajjadanashin see tho observations of Agha Haider J., 
in Ohulam Muhammad v. Ahdul Rashid (<). 

The .status of a sajjadanashin is higher than that of a mutawalli. Ho is 
tho head of the institution and ha.s a right to exercise supervision over the 
mutawalli ’s management (m). But tho sajjadanashin may also be a mutawalli 
and in that case, with refcroncc to the wakf property he is in no better position 
than a mutawalli. lie has no power to borrow money for the purpose of carrying 
out the objects of the trust, but he may like a mutawalli boriow money and incur 
debt, with the sanction of the Court, for the pro.sei’vacion of the wakf pro- 
perty (n). The Court may remove a sajjadanaijhin for misconduct and when 


(m) Yidya Yaruthi v Bahuami (1921) i 

48 l.A. 302, 312, 44 Mad 831, 
841, 65 I C 161, (’22) A. PC. 
123, Zooleka Bibi v. Slltd 
Zvnvl Abedm (1904) 6 Bora L E. 
1058 

(n) Muhammad Hamid v. Mian Mahmud 

il923) 50 l.A. 92, 105-106, 4 Lali 
15, 29, 77 I.C 1009, (’22) A. PC 
384. 

(o) Mau!e Shah v. Ghana Shah (19.38) 40 

Bom L R, 1071, 42 O.W.N. 1018. 
175 I.O. 464, (’38) A PC. 202, 
See Piran t. Abdool Karim (1891) 
19 Cal 203; Secretary of State v. 
Makiuddin (1900) 27 Oal 674. 

(p) Syed Shah v. Syed A5t (1932) 11 

Pat 288. 186 I 0. 417, (’82) A.P 
33; Ohulam Banil v. Ohulam Qutab- 
ud-din (’42) A.L. 142. 

(9) 11 Pat. 288 supra: Ohulam Moham- 
mad T. Abdul Rashid (10881 14 


Lah 658, 144 I.O. 636, (’88) A. 
L. 906, Ah Shah V. Fateh Moham- 
mad Mutawalli (1985) 169 I. 0. 
237, (’35) A L. 687; Ismailmya T. 
Wahedam (1912) 86 Bom. 898, 14 
I 0. 469. 

(r) Maule Shah y. Ghana Shah (1938) 
Bom.L R. 1071, 42 0 W. N. 
1018, 176 I.C. 454, (’38) A. PC. 
202 . 


(a) Najihuddin Ahmad r. Amir Hasan 
(1934) 153 I.O. 6B7, (’84) A.P. 
443. 

(0 (1933) 14 Lah 558, 144 I.O. 686, 
(’38) A.L. 905. 

(«) Sardar Ah y. Qahana Shah (1938) 
142 I.O. 847, (’33) A.L. 441 
(p) Mahabir Prasad Marwari v. Sysd 
Shah Mahomsd Yahia (1986) 15 

Pat. 88, 163 1.0. 869, (’36) A. 
P. 890. 
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frauireg a scheme may separate tlie offices of sajjadanashtn and i lutawalli (w). 

A minor cannot bo appointed a sajjadanaahm (x). ’ 

If land purchased by the founder of a Ichaiikah has been held by the sajja- 175, 175A. 
danasliin for several generations it is presumed to bo wakf and attached to the 
Ichanlcah (y). But this presumption is rebuttable and it may Ik- shown that 
the grant was a personal gift to the sajjaelanashin even though his descendants 
make provision out of the income for the upkeep of the lhanlali (s). PropeiU 
given for the upkeep of buildings and schools connected with a Ithanlcah can 
not bo attached in execution of a personal decree against the sa))adanashin (a), 

A provision in a vvakfnaiiia for naubat nawaz (drum beaters) attached to a 
lhanhtth is not invalid (h). 

^emher.i of the founder’e farmly . — In the absence of an express provisimi 
in the grant or of proved custom, members of the fa-uily of thc^ founder have 
no right to share in the surplus offerings; though the sajjadannshm may in hi-^ 
discretion make an allowance to indigent members (c). 

Alienation by sajjadanaxhin . — The right of i snjjadatMshtn to receive a 
share of the offerings is a right attached to his office and each successive in- 
cumbent of that office is entitled to receive tliat share as long as he holds 
the office. An alienation, tlierefore, of his share in the offerings made bv .1 
sajjadanaxhm cannot bind his successors (cJ). 

Offenng.s . — In a iccent caso in respect of the tomb of KInvaja Moinuddin 
(Ihisti at Ajmor tho Piivy Council hold on tho facts of the case that both the 
Sajjadanashin and the Khadiius (servitors) were entitled to slmre in the offer- 
ings made at the tomb, but it was held that such offeiings as qabarposlies 
(i.e., coverings for the tomb) which were presented for the siiccitic use of the 
Durgab were tho property of the Durgali and must be kept by the trustees (c). 

175A. Kazi, — Tho Mahomedan law does not regard the 
office of Kazi as heieditary (/). A claim to such a ri^ht,. 
though supported by custom, is not one that can bo recognis- 
ed by a Civil Court (g). 

A Kazi may bo appointed by tbe Governmemt (h) or by some internal 
airangement among the Mahoiiicdans of each locality (r). 

Tho word kazi means a judge and the Privy Council have said that m the 
British system tho place of a kazi is taken by the Civil Courts (,?). It has been 
generally supposed that the District Judge is ‘the proper person to perform 
the functions of a Kazi (fc). But in Burhan Mvrdha v. Mt. Khodeja (1), the 


(w) 11 Pat. 288 infra 
(®) Piran v. Abdool Karim (1891) 19 

Cal. 208, 219. 

(y) Miran Bakth v. Ghulam Natn (1938) 

14 Lah. 624, (’33) A.L. 725. 

(z) Ahmad Aihraff v. Xurtata Athraff 

(1938) 11 Lah. 93, 154 I C. 102.S, 
(’36) A.O. 299. 

(a) Shah Mohammad v. Mahummnd (1927) 

2 Luck. 109, 100 I.O 241, (’27) 
A.O. 113. 

(b) Syed Shah v. 8y«d Abi (1932) II 

Pat. 288, 828, 186 I C. 417, (’82) 
A.P. 88. 

(c) Ja;far El Bdroos v. Mahommed El Ed- 

root (1937) 39 Bom.L.R. 277, 169 
I.O. 282, (’37) A.B. 217. 

(d) Altaf Buiiain v. AH Kami Alt Khan 
(1938) 0 W.N. 253, 172 I.O. 986, 
t’381 A.PO. 71. 



I 


(’.38) A.PO. 71. 

(/) Jamal Walad Ahmed y. Jamal Walud 
JaUat (1877) 1 Bom. 633; Dandsha 
V ItmaUha (1878) 3 Bom. 72. 
Bobo Kakafi v Naesaruddin (1893) 
18 Bom. 103. 

(ff) Katamkhan r. Kazi AbdvUa (1926) 
SO Bom. 133, 93 I 0. 185, (’26) 
A B. 163 

(ft) See the Kazi’e Act XII of 1880, and 
Sheikh Ummar y. Budon Xfton 
(1912) 87 Mad. 228, 26 I.O. 898. 

({) See (1926) 60 Bom. 133, at p 146, 
93 I.O. 185, (’26) A.B. 168, 

(i) Mahomed lemaH y. Ahmed Mj>lla 
(1916) 48 I.A. 127, 43 Oal. 1085, 
36 I.O. 80. 

(ft) Maflmddm y. Bahima Bibi (1934) 
87 Oal. W. N. 1048, 58 Oal.L.J. 
78, 149 I.O. 1028, (’84) A.O. 104. 

(I) (1987) 2 Oal. 79, 41 Oal.W.bl. 314,. 
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Ss 175A-. ^’“Icutta High Court has pointed out that the idea is lierived fi'om cases which 
1750 to wakf property and particularly to sanction to the alienation of wakf 

property (m) and this is because under the Mohamedan regime t^e adminis- 
tration of wakf property was in exercise of a power specially conferred on the 
Chief Kazi (n). The Court also said that jurisdiction is a (luestion of pro- 
cedure which is governed not by Mahomedan law but by the Code of Civil 
Procedure. The Court therefore held that a suit by a Mahomedan wife for a 
daclaration that her marnago had been dissolved by a divorce was triable by a 
Subordinate Judge as tho relief was valued at Es. 10 for a declaration and 
Rs. r> for an injunction. But as to this decision set' sec. 5A and sec. 241 infm 
and sec. 5 of the Shariat Act XXVI of 1937. 

If a kazi has exercised his office for a long time eveiything will lie jiresjuued 
in favour of the legality of the original appointment (o). 

175B. “Takia. — A talcia may be the object of a valid en- 
dowment or wakf. 

ToA.io means literally a lesting place. Hence a burial ground is sometimes 
called a lalta (p). The fact that a place is called a talcia does not prove that 
it is wakf property (g). A takia may be only a place of assembly in a village 
and de\oid of any religious significance, or it may be the platform in a Muslim 
graveyard where piayers are said (r). A man may take charge of a grave 
yard and call himself a takUidar but that does not show that tho land is wakf 
or that he is the mntawalli («). A fakir or holy man may build a hut and 
take up his residence near the takia or prayer platform in the graveyard and 
impart religious instruction and call the place f kluinkah. Nevertheless the 
khankah is not wakf property. This seems to be what the Lahore High Comt 
meant when it said that “ khnnkahs and takias and such like institutions do 
not eorao within the strict purview of Mahomedan law ” [t). But a takui, 
may become wakf by long use (it). The fakir may collect numerous disciples 
•at his residence which will then develop into an institution of public importance 
and lie a real khankah. 8ueh khankahs are called taltaa (v); and may bo the 
nh.iect of a valid endowment (w). In a recent case the Privy Council said: 
“ A tedta IS a place where a fakir or dervish (a person who abjures the world 
and becomes an humble servitor of God) resides before his pious life and 
teiiclniigs attract public notice, and before disciples gather lound him, and a 
place is constructed for their lodgment. A takta is recognized by law as a 
leligious institution, and a giant or endowment to it is a valid wakf or public 
trust for a leligioiis purpose " (x). 


175C. Imambara. — An imambaiu is an ajiartment in a 
private lioiise or a building sot apart like a private chapel 
for religious purposes. It is intended for the use of the 


06 Cal. L. J. 21, 168 I O 689, 
(’37) A 0. 189. 

<»0 Shnuia Ohvrn v. Ahdul ^abee) (1899) 

3 CoI.W.N. 168; Nrmai Ohand v I 
dolam Boteain (1910) 37 Cal 179, I 
8 I.C. 863; fakrunnMia v. Dtilrict 
Jiidffe (1920) 47 Cal 592, 66 I.C. 
475, Abdul Rahman Holla v Abdul 
Honain MoHa (1986) 40 Cal W.N. 
.684, 

(i») Almannesta v. Abdul Sobhan (1016) 
48 Oal. 467, 32 I.O. 21. 

(«) ilahammad Tusttb v. Sayad .4fcm«d 
• (1870) 1 Bom.H.O B. App. xviii. 

(/>) See Baqar Khan t. Babu Baghandra 
Pratap Saki (1984) 9 Luck. 668, 148 
1 0. 483, (’84) A.O 283; Mehar 
IHn V. Bttkim AH (1985) 167 I.O. 
.561, (’85) A L. 912: Ohutko v. 
Onmbhir (1931) 6 Luck. 462, 180 


I 0 117, (’81) A.O. 45. 

(< 7 ) ShajUi-ud-dm v. Mahbub (1930) H 
Lah. 682, 125 I.O. 898, (’30) A. 
L. 714. 

(r) Jam v. Bw/ion Singh (’35) A L 698 
(») Mahomed Abid v. Maji Baksk (1936) 
168 I.O. 916, (’36) A.Q. 138. 

(0 4 It Shah V. Fateh Mohammad MutawalH 
(1985) 159 I.C. 237, (’35) A L. 
657. 

(u) 6 Luck. 452, eupra. 

(v) Sardar AU v. Oehna Shah (1988) 142 

I.O. 847, (’33) A.L. 444 
(to) Hussain Shah v Oul Muhammad 
(1925) -6 Lah. 140, 88 1.0. 816, 
(’26) A L 420 

U) Maule Shah v Ohane Shah (1938) 
Bom.L.R. 1071, 42 O.W.K. 1018, 
176 I.C. 454, (’88) A.PO. 202. 
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owner and members of his family, though the public may be Ch. Xn, 
admitted*with the permission of the owner. It may be the 
object of a valid wakf— Sec. 146E. Such a wakf is a private 
wakf and not a public wakf nor a trust for the purposes of 
sec. 92 of the Code of Civil Procedure (y). 

175D. Grant of land revenue.-; — A grant of land revenue 
for the remuneration of a village Mulla does not constitute a 
wakf or endowment. The land is partible and heritable and 
if the holders do not perform the duties of the office, Govern- 
ment enforces its objects by levying full assessment (s). 

176, Enactments relating to administration of wakfs — The 
following is a list of enactments which provide for the protec- 
tion, enforcement and administration of public endowments 

(i) Official Trustees Act II of 1913. ‘ 

(ii) Charitable Endowments Act VI of 1890, secs. 2, 3, 

4, 5, 6 and 8. 

(iii) Religious Endowments Act XX of 1863, sec. 14. 

(iv) The Code of Civil Procedure, 1908, secs. 92-93. 

If a suit is to obtain ono or more of the reliefs mentioned in see. 92 (1) 
of the Code in respect of a wakf for a “ public purpose,” it must be brought 
with the sanction of the Advocate-General as provided by that section, but not 
if tho wakf is not for a ” public purpose.” A suit in respect of a priv.ate 
imambaia is not a suit in respect of a wakf for a ” public purpose ” (o). Nor 
is a suit in respect of a wakf where the effect of the deed of wakf is to give 
the property in substance to tho settlor's family (6), But a wakf for a mos<iue 
or a Ichankah is a wakf for a public purpose, and a suit in respect of it must 
lie brought in accordance with the provisions of that 8c<'.tioa (c). 

(v) Charitable and Religious Trusts Act XIV of 19'20. 

See notes to sec. 171A, 

(vi) Mussalmau Wakf Act XLII of 1923. 

See sec. 171A. 

(vii) Bengal Wakfs Act, 1934, Beng, Act XIII of 1934. 

See sec. 171A. 

(viii) Mussalman Wakf (Bombay Amendment) Act, 193.'); 

Bombay Act XVIII of 1935. 

(ix) United Provinces Muslim Wakfs Act, 1936, U. P. Act 

XIII of 1936. 

See sec. 171A. 


(V) Muhammad Yutuf v. Muhammad Shaft 
(1985) All.L.J. 40, 163 I.O. 344, 
i’Si) A. A. 1013; Delrua Banco v. 
Bate* Abdoor Buhman (1876) 16 
Beng.L.B. 167, 28 W.B. 468 


2 Mad.H.O. 19. 

.<•) Atffhar Ali t. Daroo* Bunco (1877) 
8 Osl. 324. 

(6) Muhammad Shafiq t. Muhammad 
(1929) 61 All. 30, 111 I.O. 93, 
(*28) A. A. 660. 

.(ii) Syed Shah v. Syed (1932) 11 Pst. 
288, 844-846, 186 I.O. 417, (*32) 
A.F. 88. 



CHAl’TER XIII. 


PnB-EMPTION. 

Sg 177. Pre-emption. — The right of sJiufaa or pre-emption is 

177-i79 a right which the owner of an immovable property possesses 
to acquire by purchase another immovable property which 
has been sold to another person. 

Tlexhya, .’547; BaiJIie, 475. 

It li.is bppn belli in Calcutta (a) and Bombay (b), that the right of pre- 
emption is n light of repurchase from the buyer. In Allahabad (c), it has 
been held that it is an incident of property. 

178. Law of pre-emption not applied in the Madras Presi- 
dency, — The Mahomedan law of pre-emption is applied by the 
Courts of British India to Mahomedans as a matter of “ jus- 
tice, equity and good conscience,” except in the Madras Presi- 
dency where the right of pre-emption is not recognized at all 
[unless by local custom as in Malabar (d)]. The reason 
given by the Madras High Court in the earliest case’ on the 
subject for refusing to recognize the right is that the law of 
pre-emption places a restriction upon the liberty to transfer 
property, and is therefore opposed to “ justice, equity and 
goodf conscience.” The right of pre-emption in that case 
was claimed on the ground of vicinage (e). 

In a Rangoon case the parties were Madras Mahomedans by origin and the 
right of pre emption was claimed on the ground of co ownetsrhip. The High 
Court of Rangoon upheld the plaintiff’s claim for pre-emption on the ground that 
the case was covered by sec. 13, sub-section (1), of the Burma Laws Act (/). 

See notes to sec. 5 above. 

179. Special Acta. — The law of pre-emption in the Punjab 
is regulated by the Punjab Pre-emption Act I of 1913, which 
Ims since 1924 been extended with modifications to the North- 
West Frontier Province. It is regulated in Oudh by the Oudh 
Laws Act XVIII of 1876, and in Agra by the Agra Pre-emp- 


(a) Xudratulla y. Hahini Mohan (1869) 

4 Bong.L R. 134. 

(b) Mamedmwa Benjamin (1929) 68 

Bom. S2S. 682-633, 118 1.0. 643, 
(’29) A.B. 208. 

(«) Oobind Dayal y. Inayatuttdh (1886) 
7 All. 776. 


(d) Krishna Menon v. Eesavan (1897) 
20 Usd. 805. 

(s) Ibrahim v. Jlfunl Mir XJdin (1870) 
6 U.H.O. 26. 

(f) Syed Ebrahim y. Eyed ffhan (1926) 4 
Rsng. 13, 95 I.O. 83, (’26) A. 
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tion Act XI of 1922. These Acts apply to Mahomedans aS Ch. XIII, 
well as non-Mahomedans, with the result that the rules of the Sa 
Mahomedan law of pre-emption do not apply even to Maho- 
medans in those places except on the footing of local cus- 
tom (ff). By section 3 of the Agra Act, however, there is a 
saving of the provisions of Mahomedan Law in certain cases 
where the vendor and the pre-emptor are both Mahomedans. 

180. Pre-emption among Hindus. — The right of pre-emp- 
tion is recognized hy custom among Hindus who arc either 
natives of, or are domiciled in (h), Behar (t), Sylhet ( /) and 
certain parts of Gujarat, such as Surat, Broach and 
Godhra (h), and it is governed by the lules of the Mahome- 
daii law of pre-emption except in so far as such rules are 
modified by such custom (1). 

Where the existi'iice of any such custom is geiuMally 
known and judicially recognized, it is not necessary to assert 
or prove it (m). 

Under the Mahomedan law, iiou-Mahomediuis are as much entitled to e\ei 
I'lso the riglit of iire-emption aa Mahomedans: Baillic, 477 Tlieictoie, dining 
tho Mahomedan rulo in India, eliumw for preemption wcie eiitcitaiiied hi tlio 
Oouits of the country, whctlier they weie preferred by or ag.ibist Hindus. ]ii 
this way, the Mahomedan Ian of pre emption came to be the tustomarv law of 
Behar and Gujarat. The law of pie emption as applied to Hindus in those places 
was the Hanafi law, the Mahomedan sovereigns of India being Sunnis of the 
Hanafl sect, and tho same law is now applied to them in casos^ of pre-emption. 

But it is a necessary condition of the application of the Mahomedan law of pve 
emption to Hindus in Behar and Gujarat that they should be either natives of. 
or domiciled in, thoM> places, ft is not enough that the party is a Hindu and 
owns immovable property in those places. Thus in a Calcutta case the rigid 
of pre-emption was denied to a Hindu who was a co-sliaier of certain immov- 
able property in Behar, but who was neither a native of, nor domiciled in, that 
place (n). See notes to sec. 180A below. As to a summary of the law in the 
Bombay Presidency, see the under-mentioned ease (o). 


(n) Wilson's Digest of Anglo-Muhamma- 
dan Law, s 863. 

(h) Parmshth Nath v. Dhanai (1905) 32 
Cal. 988. 

(t) Fakir Rawot t. Emambaksh (1863) 
Beng.L.B. Sup. Vol. 35; Jada 
Lai V Janki Koer (1912) 39 Cal. 
915, 39 I A 101, 15 1 0 659; 

Ramautar Singh v Bnfktihore (’33) 
A.P. 653, 149 I.O. 931; Rujkuhoie 
Suer V. Mohammad Qatyum (1942) 
198 I 0. 890, (’42) A P 366, 

G) Qeeruchandra Bhattacharaya v. Rabin- 
dranath Dae (1934) 61 Cal. 694, 156 
I 0 612, (’36) A 0. 17 

(k) Oordhanda* v. Prankor (1869) 6 B. 
H.O.A.O 263, read with Dahyabhai 
V Chunilal (1914) 38 Bora. 183, 
185-188, 22 I.O. 289; Jagjivan y. 
Kalidae (1921) 45 Bom. 604, 60 I. 
0. 901, (’21) A.B. 188 [Surat— 
as to houses only, and not agricultu- 
ral lands]; Qokuldat t. Partab 
(1016) 18 Bom.L.B. 693, 86 I.O. 


671 [Qodhra] ; Mahomed v. Narayan 
(1916) 40 Bom 358, 32 I C 933 
[not m Khandesh] ; Silaram v. Sayad 
Sirajul (1017) 41 Bom. 636, 649, 42 
I C 32 (not in Kolaba] ; Motilal v 
Harilal (1920) 44 Bom 696, 57 I 

0 590 ( Ahmedabad] . Ram Chnnd 
V. Goswami (1923) 45 AU. 501, 74 

1 C 379, (’23) A A 513 [Benaies 
— in respect of houses only, not agri- 
cultural lands] 

(l) Ohakaun v Sindarx (1900) 28 All 

690; Jax Euar v. Beera Lai (1874) 
7 N.W P 1, Jagannath r Inder- 
pal (1935) All L J. 108, 153 I. 
C. 172. (’36) A A 236 

(m) Jadu Lai y Janki Koer (1908) 35 

Cal. 675; 61 Cal. 694, tupra. 

In) Parsashth Nath v Dhanai (1905) \ii 
Cal. 988. 

(o) Bamedmiya y Benjamin (1929) 5.3 
iBom. 526, 540-642, 118 I.O. 618, 
(’29) A.B. 206. 
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Ss. ^ 180A. Pre-emption by contract.— (i) Rights of pre-emp- 
IBl tioii may be created by contract between the sharers in a 
village (p). 

(5) A Mahomedan vendor may agree with a Hindu pur- 
chaser that the Mahomedan law of pre-emption applying 
between the vendor and his co-sharer also a Mahomedan, 
should ho applicable to the purchase. Where such a contract 
is entei’ed into, and the vendor informs his co-sharer about 
it, and the co-sharer makes the ‘‘ demands ” as required by 
law [s. 186], he is entitled to pre-emption against the pur- 
chaser, tliough the purchaser may be a Hindu (q). 

Jntroduemn of the law of pre emption into India. — In Digamhar Singh 
V. Ahmad (r) their Lordships of the Privy Couneil said: “ Pre-emption in vil 
luge coinn-iunitios in British India had its origin in the Mahomedan law as to 
pre-emption, and was apparently unknown in India before the time of the 
Moghul rnli-rs. In tlie course of time customs of pre-emption grew up and 
were adopted among village communities. In some cases the sharers in n 
villago adopted or followed the rules of the Mahomedan law of pre-emption, 
and in such ca.scs tho custom of the village follows the rules of the Mahoinedau 
law of pre-emption. In other cases, where a custom of pre-emption exists, each 
village community has a custom of pre-emption which varies from the Maho- 
medan law of p|e-emption and is peculiar* to the villago in its provisions and 
its incidents. A custom of pre-emption was doubtless in all caso.s the result 
of agrci'mcnt .•imongst the shareholders of the particular village, and may have 
been adopted in modern times and in villages which were first constituteil in 
inodovn times. Rights of pre-emption have in some provinces been given by 
.Vets of tho Indian Legislature Rights of pre-emption have also been created 
by contract Ijotvvoen the sharers in a village. But in all cases tlio object is, 
as far as possible, to prevent strangers to a village from becoming sliarers in 
tlie Milage Rights of pre-emption when they exist are valuable rights, and 
when tliey depend upon a custom or upon a contract, the custom or the <‘on- 
tiact, as the ca.se may be, must, if disputed, bo proved.” 

181. Who may claim pre-emption. — The following throo 
classes of jiersons and no others, are entitled to claim yire- 
emption, namely: — 

(1) a co-sharer in the property (. 9 ) [sfia/i-i-sharik] ; 

A mulanandar (lessee in perpetuity) holding under a 1 0- sharer has no 
l ight to piccinpt as against another co-sharer (t) ; 

(2) a participator in immunities and appendages, such 
as a right of way or a right to discharge water ( w) 
[shafi-i-Jihalit ] ; and 

<p) Diffamhar Singh v. Ahmad (1915) 87 (1926) 4 Rang. 18, 96 I.O. 83, 

All 129, 141, 42 I. A. 10. 18, 28 (’26) A.B. 79 [eo-holrs]. 

I.O. 24. (0 Uutiammat Bibi Saltha t. Hali Ami- 

( 9 ) Sitaram t. Sayad Sirajul (1917) 41 ruddin (1929) 8 Pat. 261, 117 I 

Bom. 636, 650-661, 42 I.C. 82. 0. 866, (’29) A.P. 214. 

(r) (1916) 87 AU. 129, 140-141, 42 I. A. (u) Karim v. Priyo Ltd (1905) 28 All. 

10, 18, 28 I.O. 34. 127; Shivihankar v. Laiman 

U) Jadu Lai v. Janki Rear (1912) 89 (1943) 46 Bom.l/.B. 78, (’48) 

Cal, 916, 89 I. A. 101, 16 I.O. A B. 83. 

669; Syed Ebrahim t. 8ytd Xkan 
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(3) owners of adjoining immovable property (v) [shaft- Ch. XIII, 
*-jar], but not their tenants (w), nor persons in pos- S. 181 
session of such property without any lawfuJ Hth (r) 

[Baillie, 481 J. 

The first class excludes the second, and the second ex 
eludes the third. Bnt when there are two or more pre-emt)- 
tors belonging to the same class, they are entitled to ('qual 
shares of the property in respect of which tlie riglit is (claimed 
[Baillie, 500], 

Exception . — The riglit of pre-emption on the third 
ground, viz., that of nicimpe does not extoml to estates of 
large magnitude, such as villagh.s ami zemim laris, but is con- 
fined to houses, gardens, and small parcels of land (//). The 
right, however, may be claimed by a ro-sharoi (z). 

[(a) A, who owns a ]iieco of land, grants a building lease of tlie land to 
B. B builds a house on the land, and sells it to G, A is not entitled to pre 
emption of the house, though the land on which it is built belongs to him, for he 
18 not a co-sharer, nor a participator in the appendages of the liouw, nor an 
owner of adjoining property: Verxhadi Lai v. Irshad Ah (1870) 2 N W.P. 100 

(b) A owns a house which he sells to B. M owns a house towards the iinitli of 
.-(’s house, and is entitled to a right of way through that house. N owns .i 
house towards the south of A ’s house, separated from A ’s house by a party wall, 
and having a right of support from that wall. Both M and N claim pro-eiiip 
tioii of the house sold to B. Hero If is a participator in the appendages, while 
N isi merely a neighbour, for the right of collateral suppoit is not an appen- 
dage of property. M is therefore entitled to pre emption in preference to A': 
see Banchoddas v. Jugaldos (1899) 24 Bom. 414; Kanm v Bnyo Lai (1905) 

28 All, 127. It is immaterial that Af's right of way has not been perfected 
by prescription under the Easements Act. Tn such a niattci the rules of 
Maliomedan law are to be applied, and tliat law does not pr(‘scribe any period 
which would give a person the right to enjoy an immunity, such a*- a right of 
way (o). 

Xotc . — In the above illustration, the house owned by M is a domiiiniit heat- 
ago, and the pro-eiiiptcd house is a servient heritage, for M has a right of way 
through it. But M would not the less be a “ participator in tlio appendages, ’ ’ 
if the pre-empted property was the dominant heritage and his property was the 
servient heritage: Chand Khan v. Namat Khan (1869) 3 B.L.R.A.C. 296 
And M would still be a “ participator,” if his house and the preempted house 
were both dominant tenements having a right of easement against a third pfo- 
porty: Mahatab Singh v, EamXdhal (1868) 6 Beng.L.R. at p. 43 (foot-note). 


(v) A.tiz Ahmad v. JVozir Ahmad (1928) 

60 All. 257, 108 1,0. 897, (’27) 
A A. 504; Abdul Shakur v. Abdul 
Qhnjur (1910) 7 AU.L.J. 641, 6 
I.C. 868. 

(w) Gnomon Stng r. Tripool Sing (1867) 

8 W.R. 487. 

(a) Bekarei Ram r. Shoobhudra (1868) 

9 W.R. 455. 

(y) Uahomed Hoiatin v. Mohtin Ali (1870) 
6 B.L.R. 41, 50; Abdul Rahim v. 
Kharag Singh (1802) 16 AU. 101; 


Uunna Lai v. Bajira Jan (1910) 
33 All. 28, 7 1 C 404 
(*) Sitaram v. Sayad Stro)u! (1917) 41 
Bom. 636, 652-658, 42 1.0. 32i 

Jadu Ltd y. JankT. Koer (1012) 39 
C*l. 915, 39 I. A. 101, 15 I. 0. 
6S0 [Mahal]; Said-uddm v. Lahf- 
unnista (1922) 44 All. 114, 64 1 
0. 456, (’22) A. A. 301 [Zemin- 
dari], ' 

(a) Baldao r. BadH Rath (1909) 81 All 
619, 2 I.O. 458. 
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(c) A is tlie owner of a plot of land. B and C own a piece of land ad- 
joining it. The land owned by B and C is divided by a Jcachcha road. The 
public have a right of passage over that road, but the land along which the 
road iiins belongs to B and G. B and C sell the land to D. A is entitled to 
pre-empt the whole of the land belonging to B and C, and not merely the 
portion on his side of the road: Aziz Ahmad v. Nazir Ahmad (1928) 50 All. 
257, 103 I.C. 897, ('27) A. A. 504.] 

Iledaya, 548-550; Baillic, 481, 484, 500. 

Eight of pre-emphon arises from ownership. — The right of pre emption 
cannot be icsisted on the ground that the pre-emptor was not in possession ot 
his own property at the date of the suit. It is ownership, and not possession, 
that gives rise to the right (6). Therefore a mukarraridar under a co-sharer 
or ,a permanent tenant has no right of pre-emption (c), while a birtdar who 
holds n rent-free grant ha.s the right (d). 

Full nwimship in kind pre-empted. — There must be also full ownership in 
the land pre cmiito'l, and therefore the right of pre-emption does not arise on the 
sale of a leasehold interest in land (e). 

Pre-emptws of same class. — When pre-emption is claimed by two or more 
persons on tlip ground of participation in a right of way, all the pre-emptors 
have etiuul rights, although one of them may be a contiguous neighbour (/). 
The reason is that the Mahomedan law does not recognize degrees of nearness 
in the Rume class of pre-emptors (g). But nearness may bo recognized by 
custom (h). 

Vendee in the category of pre-emptors. — The same rule applies if the vendee 
is himself m the category of pre-emptors. The property is in that case equally 
divided between the vendee and the pro emptor (t). 

Tree with overhanging tranches. — The fact that the branches of a tree pro 
Ject over the land of a neighbour docs not give the owner of the tree any right 
as a shaft i-khalit on a sale of that land (j). 

Villages anft zemindaris. — The reason why the right of pre-emption cannot 
be claimed when the contiguous estates are of largo magnitude is that the law 
of pre-emption “ was intended to prevent vexation to holders of small plots 
of land who might be annoyed by the introduction of a stranger among them.” 
But this principle applies only when the right of pre-emption is claimed merely 
oil the ground of vicinage. It does not apply where the right is claimed by a 
co-sharer. See the section. 

Female. — A female is not precluded from maintaining a suit for pre-emp- 
tion, if she by law is entitled to inherit, even though it may be a widow’s 
estate (fc). But a female entitled to maintenance only is not entitled to 
pre-empt (1). 


(>) Sttkina Bibi v. Amiran (1888) 10 
All. 472. 

(c) Mt. Jiibi Saif ha v. Hap Amiruddin 
(1929) 8 Pat 251, 117 I.O. 8G5, 
(’29) A.P. 214, Daahrathmal Cha- 
ganmal v. JSai Dhondubai (1041) 
Bom. 460, 43 Bora.L.B. 681, (’41) 
A B, 262 

id) Chanter v Bhagwati (1934) 152 I 0. 
983, (’84) A P. 596. 

(*) Baboo Ram Oolam Smgh v. Nitinng 
Sahoy (1876) 25 W.R. 48, (relied 
on in Dathraihmal Ohaganmal v. Bin 
Dhondubai) ibid 

(/) Karim Bakhih v. Khuda Bakhth 
(1894) 16 All. 247. See also 

Bachan Smgh v. Bijai Singh (1926) 
48 All. 221 90 T n 9<IR /'vnl 


(g) Said-vd-dm r. Latif-un-nuia (1922) 
44 All. 114, 116-117, 64 I.O. 466, 
(’22) A. A. 391; Ragethar r. Ram 
Harakh (1924) 46 All 370, 79 I 
C, 417, (’24) A. A. 641. 

(ft) Dhanraj v. Rameehwar (1923) 46 All 
170, 78 I.C. 904, (’24) A A. 227. 
(i) Ramautar Singh v. Bnfkiahore (’33) 
A.P. 663, 149 I C. 931. 

(/) Axis Ahmad v. Naxir Ahmad (1928) 60 
All. 257, 103 I.C. 897, (’27) A. A. 
604. 

(ft) Ixhar Devi v. Shea Ram (1924) 6 Lah 
436, 84 I.O. 484, (’25) A.L. 83 
(1) Karan Singh v. Muhammad (1865) 7 
All. ;^BftupaJ V. Jf often (1897) 
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Sale by one of teveral co sharera to another . — See sec. 185 below. (J]j XIII 

SMa law.— By the Shia law the only persons entitled to the right of pre- 
emption are co-sharers; Baillie, II, 179; Qurban v. Chote (m), and that too if l^l, 182 
the number of co sharers does not exceed two (n). 

182. Sale alone gives rise to pre-emption_Thc right of 
pre-emption arises only out of a valid (o), complete (p), and 
bom fide (q) sale. It does not arise out of gift (hiba), sadaqah 
(s. 1^4), wakf, inheritance, bequest (r), or a lease even though 
in perpetuity (.s). Nor does it arise out of a mortgage even 
though it may be by way of conditional .sale (t ) ; but the right 
will accrue, if the mortgage is foreclosed (a). An exchange 
of properties between two persons subject to an option to 
either of them to cancel the exchange and take back his pro 
perty at any time during his life, stands on the same footing 
as a conditional sale ; such an exchange does not extinguish 
the ownership in the property, and does not give rise to the 
right of pre-emption. But if one of the parties dies without 
cancelling the exchange, the transaction will mature into two 
sales and will give rise to the right of pre-emption {v). It 
has been held by the High Court of Allahabad that a trans- 
fer of property by a husband to his wife in lieu of dower is 
a sale, and is therefore subject to a claim for pre-emption (w). 

On the other hand, the Chief Court of Oudh has held that the 
transaction amounts to a hibOrhU-iwaz, and no claim for pre- 
emption can therefore arise (tc). The right of pre-emption 
arises not only out of a private sale, but also out of a sale by 
the Court or a receiver \y). 

Explanation /.—According to the Mahomedan law a sale 
is an exchange of property for property with the mutual con- 
sent of the parties, the exchange consisting in payment of 
price by the purchaser to the vendor and delivery of posses- 
sion by the vendor to the purchaser. The execution of an 


<m) (1890) 22 All. 102. 

<n) Abbiif AH v. Maya Ram (1888) 12 AU. 
229; Eutain Bakh>h t. Uakfaz-iU- 
Baq (1925) 47 All. 944, 88 1.0. 
972, ('26) A. A. 689. 

<o) Eedaya, 660; Bsillie, 476-477; 

un-niMo T. Ajatb Alt (1900) 22 All. 
343 [where the price was not ascer- 
tained at the date of the contract), 
(p) Eedaya, 660; Baillie, 476-477. 

(9) Pariashth Rath v. Dhanai (1905) 82 
Oal. 988. 

(r) Baillie, 471 . 

<f) Dewanutulla T. Kaiem Uolla (1887) 16 
Cai. 184. 

(t) Ourdial r. Teknarayan (1855) B.L.K. 
Sup. Vol. 166. 

(«) Batul Beyam T. tfaneur Ali (1901) 24 ‘ 


All. 17. 

(*) Uuhammad Funtov. KuhaniTnad (1931) 
53 AU. 169, 180 I.O. 295, (’31) 
A. A. 106. 

(w) Fida AK T. Eutagar AH (1882) 6 
AU. 66; Ratku v. Shadi (1915) 87 
All. 622, 29 I.O. 495, doubted by 
Ameer Ali, 4th ed., Vol. I, p. 713. 

(«) Bathtr Ahmad v. Umamat Zubatda 
(1926) 1 Luck. 83. 92 I.O. 265, 
(’26) A.O. 186; Chaudhri Talib 

All Y. Uutammat Kanit (1927) 2 
Luck. 676, 102 I.O. 142, (’27) 
A.O. 204.’ 

(It) Brtf Narain v. Ktdar Nath (1923) 45 
AU. 186, 71 I.O. 836, (’23) A. 
A. 67. 
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S. 182 instrument of sale is not necessary (s). According to the 
Transfer of Property Act, 1^82, sec. 54, a sale of property 
of the value of Rs. tOO and upwards is not complete unless- 
made by a registered instrument. It has been held by a Full' 
Bench of the Allahabad High Court that, although the rules 
of the Mahomedan law of sale have been superseded by the 
provisions of the Transfer of Property Act, the question 
whether a sale is complete so as to give rise to the right of 
pre-emption is to be determined by applying the Mahome- 
dan law, and if a complete sale js effected under that law as 
where the price is paid and possession is delivered, the right 
of pre-emption will arise, though the sale may not bo complete 
under the Transfer of Property Act {a). On the other hand, 
some judges 'have expressed the opinion that the right of 
pre-emption does not arise until after registration as requir- 
ed by the Transfer of Property Act (ft). In Jadu Lai v, 
Janki Koer (c), Brett, J., suggested that a solution of the pro- 
blem was to be found in determining in each case what was the 
intention of the parties as to the date when the sale should be 
considered as complete. The rule suggested by Brett, J,, 
was adopted by some judges in Calcutta {d) and Patna (c) 
and also by the High Court of Bombay in Sitaram v. Saynd 
Sirajnl (/). The decision of the Bombay Court in Sitaram'^ 
case was affirmed on appeal by the Judicial Committee. In 
the course of the judgment their Lordships of the Privy 
Council said: You are to look ajt the intention of the parties 
(that is, the vendor and the vendee) in determining what 
system of law was to be taken as applying and what -was to 
be taken to be the date of 'the sale with reference to which 
the ceremonies were performed ” (g). In a case decided 
while Sitaram^B case was under appeal the Bombay High 
Court followed the Full Bench decision of the Allahabad 
High Court (ft). In a later case the Calcutta High Court 
said that if there is nothing to indicate what the intentiotf of 


Cf) nedava, 241; Uacnaghten, 42; Baillie. 
476; Began v. Muhammad (1894) 
16 All. 844, 846-348. 

(A) Began v. Muhammad (1894) 10 All. 
344 [P.B.J; ffajm-un-nwttt V. 

Ajaib dli (1900) 22 All 343; Janki 
V Oirfadat (1885) 7 All. 482 
[FB.J. 

(5) Banerji, J., in (1894) 16 All. 344, 
366 [P.B.] in/ra: Cornduff, J., 
Budhai T. Sonaullah (1914) 41 
Cal. 943, 949, 23 I 0 . 886; Mu|- 
lick, J., in Khegali v. Mulhek 
(1916) 1 Pat.L.J. 174, 177-178, 
84 I 0. 210. 


(c) (1908) 35 Cal. 675, 699, afBmd. In 

(1912) 39 Oal. 915, 39 1. A. 

101, 16 I.O. 659. 

(d) Bichardson. J., in (1914) 41 Oal. 

943, 953, 23 I.O. 885, $upra. 

(A) Boe, J., in (1916) 1 Pat.L.J, 174, 
179, 34 I,C. 210, tupra. 
it) (1917) 41 Bom. 636, 661-662, 42, Ij. 
0. 82. 

(O) SUaram v. Jiaul Haean (1921) 45 
Bom. 1056, 48 I. A. 475, 481, i 64 
I.O. 826, ('23) A. PC. 41. 

(h) Abdulla ▼. Itmatl (1922) 46 Bom.. 
802, 64 I.O. 913, ('22) A.B. 124, 
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the parties was, the right of pre-emption arises on regis- (jh. XIII, 
tration ^i). S 182 

Explanation 11 . — It has been held l)y tin* Higli Court of 
Allahabad that the right of pre-emption arises not only when 
an out-and-out sale has been completed, but also wlien a 
complete contract of sale, without any option to the ^'(‘n(lol•, 
has been made (j). 

The importance of the questiou now under consideration arisoB in this way. 

A Mahomodan is not entitled to pre-emption unless he makes the “ demands ” 
required by law (s. 186). These demands should not bo made before the sale 
is completed. They shouhl be made after the sale is completed, and immedia- 
tely after the pre-emptor hears of the .sale, that is, a completed sale. Now 
a sale according to the Mahomedan law is completed by payment of the price 
by the purchaser to the vendor and by delivery of possession by tlu \endor 
to the purchaser. But a sale under the Transfer of Property Act is" not com- 
plete unles.s made by a registered instrument. Hence the view taken by some 
.Tudges that the “ demands ” should be made after registration of the sale- 
deed. But if this view be accepted, the vendor and vendee, with a Mew 
to defeat the pre-emptor, may not execute and register a sale deed, and may 
complete the transaction by payment of price and delivery of possession so ns 
to deprive the pre-emptor of tho right of pre-emption . Hence tlm rule suggested 
by Brett, J., and approved by the Judicial Committee, naraelj, to asieitam in 
each rase what was the intention of the parties as to the date whei\ the siile 
should be considered as completed. 

A agrees to sell his house to B in January 1018 for Rs. 300. On the 1st 
February 1918 B pays the purchase-money to A, and obtains possession of the 
house from A. The sale-deed is registered on the Ist March 1918. The pre- 
emptor comes to know of the payment of price and delivery of possession on 
the loth February 1918, but he does not make the demands (s. 186) until the 
2nd March 1918, being the date on which he first comes to know of tho regis- 
tration, Is he entitled to pre-emption? (1) No, according to the Allahabad 

High Court (k), for tho sale, according to thal Court, became complete on 
payment of the price and delivery of possession, and tho pre-emptor having 
failed to make the “ demands ” on the 15th February when he first came to 
know of it, the right of pre-emption is lost by delay. (2) If the sale bo re- 
garded as complete on registration, the pre-emptor is entitled to pre-emption, 
for he made tho “ demands " when he first came to know of the registration. 

In fact, if he had made the “ demands ” he fore registration they would have 
been jiremature, and he would not have been entitled to pre emption unless 
he made the “ demands ” again immediately after he came to know of regis- 
tration. (3) According to the rule now laid down by the Judicial Committee, 

the intention of the parties is tho sole guide. Therefore, if in the case put 
above, pos-session was not given and no part of the price was paid till registra- 
tion, the intention of the parties would be taken to be that they did not re- 
gard the sale to be complete till registration, and the “ demands ” in such 
a case should be made immediately after the pre-emptor hears of the regis- 
tration (1). But if the contract of sale says, “ T have agreed to sell you my 


(i) Nareshchandra Dutta v Oireesehandra 
Dot (1930) 62 Cal. 970, 160 I.C. 
730, (’38)''A.O. 17. 

(/) Zamani Begam v. Khan Muhammad 
(1924) 46 All. 142, 81 I.O. 688, 
(’24) A. A. 251, (ollff. Begam v. 
Muhammad (1894) 16 All. 344, 
26 


347 [F.B ]. 

(Jfe) Begam v. Muhammad (1894) 16 All. 
344 [F.B.]. 

(1) Jadu Lai ▼ Janlei Koer (1908). 85 
Call 575; Budhui "r ■ Sonoultak 
(1914) 41 Cal. 948, 960, 964, 23 
I.C, 885. ' ' 
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Sg_ sliare for Rs. 29,000, Hs. 1,000 paid down, and tho remainder payable in 
182 183 Ouick instalments, and that a formal deed of sale shall be executed and 
’ registered,” and the agreement further contemplates a notice of the*iransaction 
to be given by the vendor to his co-sharer on the same day, and provides 
that if the eo sharer elects to pundiaro the vendor’s sliare, the vendor should 
immediately return the Rs. 1,000 to the imrchaser, it is the date of the 
agreement that is to be taken as the date of the sale and it is with reference 
to that date that the co-sharer (pre-omptor) should perform the necessary 
ceremonies (m). 

Lea/te in perpeimty . — A lease even though in peipetiiity docs not give rise 
to the riglit of pre-emption. The Allahabad High Court has, however, held 
that a transaction, though in form a lease, may in truth and substance be a 
sale, as where the property is of the value of Bs. 2,000 and a lease is given 
for 99 years under which Rs 1,950 are paid as premium and Re. 1 is reserved 
as annual rent. In such a case the pre-emptor is entitled to preemption, 
though the transaction is in form a lease. The Mahomedan law does not recog- 
nize the devico of dressing up a transaction of sale in the garb of a lease so 
as to defeat the right of pro emption (n). It is difficult to see how on the 
facts stated above, tlie lease could be regarded as a sale. See sec, 192 below. 

The principle that a Court in determining whether a right of pre-emption 
exists sliould look to the real nature of the transaction is well established. A 
deed purporting to be a shankalap or gift to a gum but which is really a 
sale gives rise to a right o^ pre-emption (o); and so does an ostensible usoi- 
fructuaiy mortgage which is really a sale (p). The Oudh Laws Act gives a 
right of pre-emption on the sale of a proprietary or under-proprietary tenure 
and the Chief Court has held that a tiansaction described as a permanent lease 
by which a superior proprietor carves out underproprictary rights heritable 
and transferable without reserving a right of re-entry amounts to a sale of an 
underproprietary tenure and gives rise to a right of preemption (</). Under 
the same Act a member of the village community is entitled to pre-empt and a 
lessee with heritable and transferable rights has been held to be a member of 
the village community and entitled to pre-empt (r). 

183. Ground of pre-emption must continue until the decree is 
passed — The right in whiiih pre-emption is claimed — whether 
it be co-ownership, or participation in appendages, or vici- 
nage — must exist not only at the time of sale, but at the date 
of the suit for pre-emption (.?), and it must continue up to 
the time the decree is passed (t). But it is not necessary 
that the right should be subsisting at the date of the execu- 
tion of the decree (n) or at the date of the decree of the ap- 
pellate Court (t>). The reason is that the crucial date in 


(tb) Sitnram y. Jmul Basan (1921) 45 
Bom 1055, 48 I A. 475, 64 1 G 
825, (’23) A PC 41 
(n) Muhammad y Muhammad (1918) 40 
All 322, 44 I C. 227. 

(«) Pandit Bhagwnn Dull v. Bnf Bhu- 
khan (1935) 10 Luck 289, 162 
I.O. 666, (’35) A.O 27. 

(p) Bhagwana v Shadi (1934) 16 Ijah. 
408, 155 I.C, 664, (’84) A. L. 
878. 

(g) Jagdeo Smgh y. Ram Narath Singh 
(1936) 10 Luck. 892, 168 I.O. 
384, (’85) A.O. 217. 

(r) Bhagwati Pratad y. Bidgovind (1936) 


« Luck 377, 142 I.O. 885, (’88) 
A O 161 

(*) Janki Primad v, Uhar Dot (1899) 21 
All 374 

(t) Rma Oopal ^ Pniri Lai (1899) 21 All. 

441; ■Jaimiul v Than Singh (1916) 
82 All 507, 0 I.O. 426; NuH Mian 
V J«,6ica Smgh (1917) 44 Cal. 47, 
34 I 0 869. 

(u) Ram Sahaz v. (faga (1884) 7 All. 107 
(») Baldeo Mzsir v. Ram Lagan (1928) 

45 All 709, 77 I.O. 694, (’24) A. 
A 82, Mmrao y. Lachman (1924) 
r 46 All, 321, 79 I.O. 217, (’24) A. 
A 448 
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these eases is the date of the decree of the Court of first Ch.XIII, 
instance iie). Ss- 

. 183, 184 

Thus if a plaintiff, who claims pre-emption as owner of a contiguous pro- 
perty, sella his property to another person after institution of the smt, he will * 
not be entitled to a decree, for he does not then belong to any of the three 
■classes of persons to whom the right of pre-emption is given by law: see sec. 

181 above. Similarly if a co-sharer or a pre emptor of a superior class en- 
forces his light while the suit is pending the plaintiff will not bo entitleil to a 
decree; but if the pre-emptor allows his right to become time-barred, a decree 
in favour of the plaintiff may be passed (a:). But once the decree is passed, the 
plaintiff docs not forfeit the right of being put into possession of the pri'- 
empted property in execution of the dccice, although he may have alienated 
the property before execution or alienated it before Ihe date of the decree of 
the appellate Court. It need hardly be mentioned that a plaintiff does not 
forfeit his right of pre-emption merely because he iiad on a previous occasion 
mortgaged his own share on which his right of pro-omption depends (t/'). 

184. Doubt as to whether buyer should be a Mahomedan — 
According to the Allahabad (^) and Patna (ft) decisions, it is 
not necessary, to enforce tlie right of pre-emption, that the 
buyer should be a Mahomedan. According to the Calcutta (h) 
and Bombay (c) decisions, the buyer must he a Mtiliomedan 
except in the cases mentioned in secs. IHO and 180A. All the 
three Courts, however, are agreed that the seller and the pi'C'- 
emptor should both be Mahomedans (d). 


There are no Madras decisions, because in Madras the law of pre emption 
is not applied even as between Mahomedans [s. 178], 

The vendor should be a Mahomedan. Hence no right of pre-emption can 
be claimed by a Mahomedan when the vendor is a Hindu or a European, though 
the vendee may be a Mahomedan. 

The pre-emptor also should be a Mahomedan, the reason being that if he 
is a Mahomedan and subsequently wants to sell tlie pre-empted property, he is 
bound to offer it to his Mahomedan neiglibours or partners before he can sell 
it to a stranger. But a non-Mahomedan is not wibject to any such obligation, 
and he can sell it to any one he likes. The law of pre-emption contemplates 
both a right and an obligation, and if a non-Mahomedan were allowed to pro 
empt, it would be allowing him the right without the corresponding obligation. 
This is the principle underlying the decision of the Allahabad High Court In 
Qurban’a case (e), where it was held that a Shia Mahomedan could not main- 
tain a claim for pre-emption based on the ground of vicinage when the vendor 


<w) (1923) 45 AU. 709, 710, 77 I.O. 694, 
(’24) A A 82, supra; Baji SuUan 
V. Masitu (1926) 48 All. 689, 90 
I.O. 744, (’26) A, A. 749; SH 
Thakur Jtadhika v. Bokra Shiam 
(1023) 45 All 661, 74 I.O. 382, 
(’28) A. A. 626. 

(*) Skmk Snlamal Ah y. Bur Mahommsd 
(1984) 9 Lack. 476, 149 l.C. 258, 
(’84) A.O 803. 

(V) Vjagar Lai v. Jia Lai (1896) 18 All. 
382 

(2) Oovind Dayal y. InayatuUah (1885) 
7 All. 775 P.B. ; Ahiat Alt y. Maya 
Ram (1888) 12 All. 229. 

(a) Achutananda y. Biki (1922) 1 Pat. 
678, 69 I.O. 666, (’22) A.P. 601. 


(6) KudraluUa v. Mnhmi Mohan (1869) 
4 Bens.L.R. 134. 

(c) SUaram v. Sayad Sirajul (1917) 41 

Bom 636, 649-650, 42 I 0 33; 

Mahomed v. Narayan (1916) 40 
Bom. 358, 32 I.O. 933; named- 
miya y Benjamm (1929) S3 Bom. 
625, 118 I 0. 648, (’29) A.B 206 
(buyer a Bene Israel 1 . 

(d) Dwarka Das y, Jlusain Bakhsh 

(1878) 1 All. 664 (Hindu vendor); 
jPoomo Smgh v. Hurrychurn (1872) 
10 B.L R. 117 (European vendor); 
Qurhan y. Chots (1899) 22 AU. 
102 (Shia pre-emptor against Sunni 
vendor and Sunni vendee) . 

(e) (1899) 22 All. 102, supra. 
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Ss. is a Sunni. The decision was based on the ground that by the Shia law a 

184 185 ‘neighbour as such has no right of pre-emption, and that if he were allowed to 
pre-empt, he might sell his house to anyone he liked, and his Sunnt neighbours 
could not successfully assert any right of pre-emption against him. 

The vendee also, according to the Calcutta High Court, should bo a Maho- 
medan. Hence a Mahomedan cannot obtain pre-emption of property sold by 
a Mahomedan to a Hindu. Accoiding to that decision, the right of pre-emption 
is not a right that attaches to the land, but is merely a personal right. If it 
were a right attaching to the lan4, it might be claimed, even against a Hindu 
or any other non-Mahomedan purchaser. " We cannot, ... in justice, equity 
and good conscience, decide that a Hindu purchaser in a district in which the 
custom of pre-emption does not prevail as amongst Hindus, is bound by the 
Mahomedan law, which is not his law, to give up what he has purchased to a 
Mahomedan pre-emptor.” On the other hand, it has been held by the Allahabad 
High Court that it is not ncsessary that the vendee should be a Mahomedan 
and that pre-emption can therefore bo claimed even against a Hindu purchase). 
According to that Court, a Mahomedan owner of property is undo- an obli 
gation imposed by the Mahomedan law to offer the propeity to his Mahomedan 
neighbours or partners before he can sell it to a stranger, and this is an inci- 
dent of his property which attaches to it whether the vendee be a Mahomedan 
or a non Mahomedan . The Bombay High Court has adopted the view taken 
iiy the High Court of Calcutta. According to the Calcutta and Bombay High 
Courts, the right of pre-emption may bo enforced against a Hindu vendee, in 
those cases only where the right is recognized by custom ms stated in sec. 180, 
or is created by contract as stated in sec. 180 A. 

185. Pre-emption in the case of a sale to a shafi. — ^Wbere 
tiiere arc two or more shafts of the same chiss, and the sale 
is made by one of them to another, tlie other shafts are 
entitled to claim pre-emption of their share afifainst the shaii 
purchaser (/). Similarly, where the sale is made to a shaft 
and a stranger, tlie other shafts are entitled to claim pre-emp- 
tion of their share against the shaft-pmehsL^ar and the 
.stranger (g). 

[(a) A, B and 0 are co-sharors in rtain property. A sells his share to 
B. C is entitled to claim pre-emption < one-half of the property: EnaluUah 
v. Kownher Ah (1927) 54 Cal. ! I I.C. 220, (’26) A.C. 1153. 

(b) A, B, C and D own each a house situate in a private lane common to 
all the four houses. A sells his house to B. Hero B, C and Z) are “ partici- 
patois ill the appendages ” of (lie house sold, the appendage being the right 
of way. C and 71 are each entitled to claim pre-emption of a third of the 
house: Amir Hasan Bahim Bakhsh (1897) 19 All. 466. 

(c) A, B and C are eo sharers in certain property. A sells his share to 
li and S. C is entitled to claim pre-emption of one-lialf of the property sold: 
Saligram v. Eaghubardyal (1887) 15 Cal. 224.] 


(/) Amir nasan v Rahim Bakhsh (1897) 
19 All. 406; Abdullah v. Amanat-vllah 
(1899) 21 All. 292; Muhammad Ya- 
kub V. Kanhai Lai (1922) 44 All. 
83, 64 I 0 673, ('22) A A 157, 

dissenting on this point from Baldto 
V. Badri Nbtk (1909) 31 AU. 619, 
Zia-ud-din v. Abnl (1923) 45 All. 
487, 77 I.O. 27, (’23) A. A 620; 
Nadir Hussain v. Sadiq Hussain 
(1926) 47 AU. 824, 326, 66 I.O. 


589, (’26) A. A. 861; yiOuddas v. 
Jametram (1920) 44 Bom. 887, 

68 I 0 . 279 [F B.l; Enatvllah v 
Kowther Alt (1927) 54 Gal. 266, 98 
I.O. 220, (’26) A.O. 1158, over- 
ruling' Lalla Nowbut Halt v. LaUa 
Jewan LaU (1878) 4 Cal. 881; 
Ramautar Singh v. Brij Kishore 
(’33) A.P. 653, 149 I.C. 931. 
(g)- Saligram t. Raghubardval (1885) 
15 Cal, 224. 
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It' was at one time hold by the High Court of Calcutta (h), that where Q|j XIII 
there are several co-sharers, and one of them sells his share to another, none gg ’ 
of the otheS co-sharers is entitled to claim pre-emption against the purchaser jgg jgg 
The ground of the decision vras thus stated by Garth, C.J.: “ The object of ’ 
the rule (of pre-emption) . . . is to prevent the inconvenience which may 

result to families and communities from the introduction of a disagreeable 
stranger as a co-parcener or near neighbour. But it is obvious, that no such 
annoyance can result from a sale by one co parcener to another ” X different 
view was taken by the High Courts of Allahabad and Bombay, one of the 
grounds of the decisions being that the rule laid down in the Hedaya, that 

“ when there is a plurality of persona entitled to the piivilego of shufa, the 

right of all is equal,” applies as much when the sale is made to a shaft as 

when it is made to a stranger. A special Bench of the (hilcutla High Court 

has now taken the same view as that taken by the Allahabad and Bombay High 
Courts (t). 


186. Demands for pre-emption. -No pprsoii is entitled to 
the right of pre-emption unless — 

(1) he lias declared his intention to assort the right 
immediatehf on receiving information of the sale. 
This formality is ealled tahib^-mov'asihnt (literally, 
demand of .lumping, that i.s, immediate (lemand) ; 
and unless 

(2) he has with the least ]>raelical)le delay affirmed the 
intention, referring expressly to the fact that the 
talab-i-mownsibnt had already marie (j), and has 
made a formal demand — 

(a) either in the presence of the buyer, or the seller, 
or on the premises wliich an* the subject of 
sale (fc), and 

(b) in the presence at least of two witnesses {1). 
This formality is ealled talab-i-ti'^hhad (demand 
with invocation of witness(‘s). 

.See note (3) below. 

Explanation I . — The talab-i-moicai^ibal should bo made 
after the sale is completed. It is of no efF(‘ct if it is made 
before the completion of the sale [s. 182]. 

Explanation II . — It is not necessary that the talab'i- 
mowasibat or falab-i-ishhad should be made by th(! pre-emp- 


(k) (1878) 4 Cal. 831, ,upra. ( 

(i) (1927) 64 Oal. 266, 98 I.O. 220, 
(’26) A.O 1158, lupra, 

U) SuJJub AH T. mundi Ohum (1890) 
17 Oal, 648 F.B, j Mubarak Sutaiu 
V Kanit Bano (1904) 27 Alt. 160; 
Jadu Lai v. Jankl Eoer (1912) 89 
Cal. 916, 923, 89 I.A. 101, 108. 
16 1.0. 669, attmg. (1908) 85 
Cal. 676; Sadig AH r. Abdul (1928) 
46 All. 290, 71 I.O. 480, ('28) 
A. A. 251; Uedni Prnhad v. 8u- 


re$h Chandra (1943) 21 Pat. 796, 
204 I.O. 41. (’43) A.P. 96. 

(k) Kuhum Bibi v. Pagir Muhamnun 

(1896) 18 All. 298; Muhammai 

Oman v. Muhammad Abdul (1912! 
34 All. 1, 11 I.O. 819. 

(l) Jadu Singh v. Baf Kumar (1870) ■ 

BenK. L. B. 171 A.O., 13 W.B 
177; Bamdular Muter ▼. Jhumae, 
Lai Mitter (1672) 8 Beng.L.R 

468, 17 W.E. 265. 
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S. 186 tor in person. It is sufficient if it is made by a manager or a 
person previously authorized by the pre-emptor to #nake the 
demand (m). A demand made by the father or brother of 
the pre-einptor is not sufficient, even if he has a right to pre- 
empt, unless he had l)een previously authorized to make the 
demand (a). When the i)re-emptor is at a distance, the de- 
mand may be made by means of a letter (o). 

Explanution HI . — If the iaiah-i-ishhad is made in the 
presence of the buyer, it is not necessary that the buyer 
should then be actually in possession of the property in res- 
pect of which pre-emption is claimed (p). 

E'lplaiiatiou IV. — ^AVIkui two or more persons claim to 
pre-empt, each one of them shmdd make the demands, unless 
one of them has also been authorized by the others to do so, 
and ho makes tlie demands on their behalf also. If a suit is 
brought by several pprsons claiming to pre-empt, and only 
one of them has made the demand on his own behalf, the suit 
will proceed as regards him, but it must be dismissed as to 
the rest (q). 

Where there are two or more buyers, and the talah-i- 
ishhad is not made in the presence of the vendor or on the 
property sought to be pre-empted, the demand must be made 
to all the buyers (r). If it is made only to some of them, the 
shares of those buyers only can be pre-empted (s) [s. 191], 

Explanation V . — No particular formula is necessary 
either for the performance of talah-i-mowasibat or talab-i~ 
Ishliad so long as the claim is unequivocally asserted {t), 

Heihm, 550, 551; Baillie, 487-490. 

(1) Tlio ialah-t-mowaubal is spoken of as the first demand, and the talah-%- 
xMad as the second demand. The third demand consists of the institution of 
the suit for pre-emption. The ialah-x-mowasihat and the ialab-x-ishhad are 
conditions precedent to the' exercise of the right of pre-emption (n). The 


(m) Abndi Bepam v. Imam Bepam (1877) 

1 All S21 : AH Muhammad t Ifu- 
hammad. (1898) 18 All 309; 
Jadu Lai T Janki Koer (1912) 39 
C»l. 915, 89 I. A. 101, 16 I. 0. 
659; Harihar v. Shea Prasad (1884) 
7 All 41 (pre-emptor bound by 
acts and omissions of his agents] , 
Shamruddin r. Allauddin (1031) 
All L.J. 1083, 134 I 0. 462, (’32) 
A A, 138, [must be prsmously 
authorized ) . 

(n) Shairsuddm t, Allauddin (1931) All. 

L.J. 1083, 134 I.O. 462, (’32) 
A A. 188. 

(o) Sued Wajid v. Lala Hanuman (1869) 

4 Beng.L.R., A.O. 139; Muham- 
mad T. Muhammad (1916) SS All. 


201, 33 I 0. 849. 

(p) Alt Muhammad T. Muhammad (1896) 

18 All. 309 

(q) SIwmsuddm V Allauddin (1931) All 

L J 1083, 134 I.O. 482, (’32) 
A A 138 

(r) Ahman t Ait Husain (1923) 45 AU. 

449, 73 I 0. 1029, (’23) A. A. 
355 


(*) Muhammad Askari v RahmatuUah 

(1927) 49 All 716, 105 I.O. 771, 
(’27) A. A. 548. 

(t) Jog Deb v. Mahomed (1905) 32 Cal. 

982; Muhammad Naiir T. Nakhdum 
(1912) 34 All. 63. 11 I.O. 737. 

(u) Deonandan Prashad v. Samdhari 

(1917) 44 Cal. 675, 683, 44 I. A. 
SO, 82, 89 I.O. 968. 
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talab-i-ishhad is as indispensable as the talab-i-mowasibat (r). it is stated in XIII 
the Hedaya (p. 550) that “ the right of shuffa (pre-emption) is but a feeble g jgg ’ 

right, as iti> is the disseizing of another of his property merely in order to 
prevent apprehended inconveniences ' ’ (see notes to s . 185 above) . Hence the 
formalities must be strictly observed, and there must be a clear proof of 
their observance (w). A petition by the pre-emptor to the sub-iegistrar praying 
that the registration of the sale-deed may be stayed cannot be treated as a 
ialab-i-mowasibat there being no assertion of the right of pro-cinptiou (x). 

The talab-i-mowa.sibal should be made as soon as tlio fact ot tlie sale is knovMi 
to the claimant. A finding as to the promptness of the demand is a finding 
of fact which cannot bo interfeicd with in second appeal (y). Any unieason 
able or unnece.ssary delay will bo construed as an election not to pre empt (?J. 

A delay of twelve hours was held in an Allahabad caso to be too long («) 

And it was held in a Calcutta case that where the pio emptor, on hcamig o1 
the sale, “ entered his house, opened his chest, took out Rs. 47 4 ” (evidentl.i 
to tender the amount to the buyer), and then peiiomied the talab-i-mowasibdt, 
he was not entitled to claim pie-emption, for the delav was quite unnecos 
sary (6) [s. 187], 

(2) It is not nccossnry to the validity of l()1ab-i~mowa>>ibal that is sliould 
be performed m the pieseneo of wituos.sea. It is enough if the pre-emptor 
makes known his intention in some way. But it is of the es.seiiee of tqlab-i- 
iahhad that it should be performed before witnesses (o). It is also necessary 
when the talab-i-iahhad is made that the pre emptor should refer expiessly to 
the faet of the tulab-t-mowasibat having been previously made (d). 

(3) Talab-1-uhlMd . — In Oanga Ptaxad v. ApuVtia (c) the High Couit of 
•Vllahabad hold that to constitute a demand a valid ialab-i-ishhojl it was neces- 
sary that the witnesses should have been specifically called upon to beai witness 
to the demand being made. This was dissented Irom in two later Allahabad 
cases which held that tlie omission of this invocation addressed to the witnesses 
was not necessarily fatal (/), But the Calcutta Higli Court appiove,s Ganya 
Ptuaad’a caso and comsiders that the witnesses must be asked to witnos.s tho 
demand by some such words as “ be ye witnesses to this ” (g). Tho reason 
of the judgment is that the cnforceinent of the right of pre-emption must 
be preceded by an observance of the preliminary forms prescribed by Mohame- 
dan law (h). The Patna High Court has recently held that the invocation of 
the witnesses to bear testimony to the demand is an essential element of 
Talab-i-Ishhad (hi). In a recent judgment (h2) the Bombay High Court 
has, dissenting from Paehimuddin Nayak v. Abdul Gaffar and approving Imam- 
ud-dm v. Muhammad held that it is not obligatory under the Mahomedan Law to 


(v) Muhammad v. Madho Prasad (1917) 

39 All. 133, 35 I 0 911 

(w) Jadu Sinff v Rajkumar (1870) 4 

BLR A.O 171. 

(*) Kheyah v. Mullick (1916) 1 Pat.L. 
J. 174, 34 I 0 210 

Iv) Nareskehandra Dutta v. Qireesehandra 
Das (1936) 62 Cal 979, 160 I.O. 
730, (-36) A 0 17 

(a) Baijnath y. Bamdhari (1908) 85 Csl. 
402, 35 I. A. 60, 

(o) Ah Muhammad v. laj Muhammad 
(1876) 1 All. 283. 

(ft) Jarfun Khan y. Jabbar Meah (1884) 
10 Cal. 383. 

(c) Ganga Prasad v. Ajudhia (1905) 28 

All. 24, Pachumudm Naysk v. 
Abdul Gaffar (’37) A 0. 283, 163 
I.O. 460; Shivshankar y. taxman 
(1943) 46 Bom L.B. 78, (’43) 
A.B. 33. 

(d) Mubarak Husain y. Kana Bang (1904) 


27 All. 160; Sad\q AU v. Abdul 
(1923) 45 All. 290, 71 I 0. 460, 
(’23) A. A. 251 

(•) (1004) 28 All. 24 

(/) AAmad Hakim y Muhammad (1927) 
49 All. 385, 100 I.O. 80, (’27) A. 
A. 289; Imam-ud-din v. Muhammad 
(1930) 62 All. 1005, 133 I.O. 304, 
(’31) A A. 736. 

(g) Pachumuddin Naysk y Abdul Gaffar 
(1937) 42 C W N 300, (’37; A. 
C 283, 163 I.O 480. 

(A) Fakar Bawot v Emambaksh (1863) 
Beng. L.B. Sup. Vol. 35; Jadu Lai 
y Jankt Koer (1912) 39 I. A. 101, 
89 Oal 915, 15 I.O. 659. 

(Al) lledni Proshad v. Surssh Chandra 
(1943) 21 Pat. 795, 204 I.O. 41, 
(■48) A.P. 96. 

(A2) Shivshankar v. Laxman (1943) 45 
Bom. L.B. 78, (’48) A.B. 83 
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186-187 


utter the formula “ Bo je witnesses thereof ’ It is sufficient if the pre-emptor 
Informs the witnesses of his right to pre-empt and the witnesses are taken to 
the purcliascr for the purpose of attesting the Talab, It was furth(^ held that 
it «iis not necessary to tender the amount, and the demand would be valid ^f 
the pro cmptor expressed his desire to purchase the property at the same price as 
wis paid by the purchaser, unless that price was not paid in good faith. 

(4) The taldb-% iJih}Md may bo combined with the talab ■i-mowas^hat. Thus 
if at the time of talah-i-viowasibat, the pre-emptor has an opportunity of in- 
voking witnesses in the ptestnee of the seller or the buyer or on the premises 
to attest the talab-i-mowasibat, and witnesses are in fact invoked to attest 
it, it will suffice for both the talabs (demands) . This, however, isi the only 
cane ill which the talab-f-ishhad may be combined with the talab-i-m-owasibat (t). 

(5) The lalab i-mowasxbat may be made by using some such words as 
“I do claim my shuffa’* (right of pre-emption): Hedaya, ,'551. The talab- 
i-ishhad may be inndo by the pro emptor saying, “ such a person 1ms bought 
such a house of which T am the shafee; I have already claimed my privilege of 
'ihuffa and now again clivim it: be thcrefoic witness thereof Hedaya, 551 
But no paitienhor form is necessary [Hedaya, 551]; wdiat the law reijuires is 
that the demand must be to that effect and no more. If thero are several 
purchasers, it is not necessary that the mimes of aU the purchasers should be 
mentioned either at the time of the first or the second demand. Thus whore a 
pre-emptor claimed the right of pre-emption against five purchasers, and the 
form used was “ whereas Jagdeb Singh and others have purchased the property 
and I have claimed preemption,” etc., and this was proclainu'd in the pre- 
sence of two of the pntchasets' and at the empty doors of the other three, it 
was held that the demand was properly made, and that there was nothing equi- 
vocal in the rormulalion of the claim (j). 

ffi) Explanation T. — See sec 182, Expl. II and notes thereto, 

186A. Transfer of property by purchaser after demands — 
When once n pre-(‘mptor has made the “ demands ” required 
by laAV [s. 1861, a transfer by the imrebastn* of the property 
soiiglit to be pre-empted will not affect the rights of the pre- 
em{)lor, and the pre-emptor is not boniul to make fresli “ de- 
mands ” against the transferee (h). 

187. Tender of price not essential. — It i,s not necessary to 
the validity of a claim of pre-emption tluit the pre-emptor 
should tender tlu* price at the time of the tidah-i-ishJiad 
[s. 186] ; it is sufficient that he should then declare his readi- 
ness and willingness to pay the price stated in tlie deed of 
sale, or, if he has reasonable grounds to believe that the price 
named in the sale deed is fictitious, such sum as the Court 
determines to have been actually paid by the buyer {1). 


O) Baillie, 490; Natku v, Shadi (1915) 
37 AU 622, 29 I.O 496; Rujiub 
Alt V. Chundi Churn (1890) 17 Cal. 
643 fP.B ). 

O) Jog Deb v Uahmned (1906) 32 Oal. 
982. 

(k) Muhammad Abdui t. Muhanmad 
(1924) 48 All 889, 70 I.O. 1058, 
(’24) A A 808. 


(1) Bail’w, 494; Heira Loll v. Ifoorut Loll 
(1869) 11 W.R, 275; Lajja Praead 
V. Debt Praead (1880) 3 AU. 236, 
Jfundo Perehad t. Qopal (1884) 10 
Oal. 1008; Karim Bakheh r. Khuda 
Bakkeh (1894) 16 All. 247, 248. 
See Jagal Singh v. Baldeo Prasad 
(1921) 43 AU. 137, 69 I.O. 679, 
(’21) A A. 290 [sale to mortgage) 
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Oudh Laws Act, 1876. — Section 13 of this Act requires the Court to fix the 
fair market value if thq price named in the sale deed is fictitious. But the 
price actuary paid is treated as evidence of the market caluo (m). 

Punjab Pre-emption Act, 1913. — Section 25 of this Act requires the Court 
to determine the market value if the price was not fixed in good faith or paid. 
But if the price named in the sale deed has been paid, that is the price for 
pre-emption unless there is clear proof of a refund by the vendee to the 
vendor (n). 

188. Death of pre-emptor. — the pre-emptor dies pending 
the suit for pre-emption, the suit may be continued by his 
legal representatives. 

A sues B for pre-emption. A dies before obtaining a decree in the suit. 
According to the Ilanafl law, the right to .sue is extinguished and the suit 
cannot be prosecuted by A ’a heirs (o). According to the Shia .and the Hhafei 
law, the right to sue is not extinguished, and the suit may be continued by 
J’s heirs; Baillie, II, 190; Hedaya, 561. According to the Probate and Ad- 
ministration Act, 1881, sec. 89 [now Indian Succession Act 39 of 1925, sec. 
306], the right' is not extinguished, .and the suit may be continued by A ’a 
legal representative, that is his eteautor or administrator. That Act applies 
to Mahomedans, and the effect of a Bombay decision is tliat whatever be the sect 
to which tl\e parties belong, the rule applicable to cases of this kind is that laid down 
in the Act, that is to say, if A dies leaving a will, the suit may bo continued by 
his executor, and if ho dies intestate it may bo continued by his heirs on obtain- 
ing letters of administration (p). 

189. Right lost by acquiescence — Tho right of pre-emption 
is lost if the pre-emptor enters into a compromise witli tlie 
buyer, or if ho otherwise acquie.scos in the sale (q). Bnt a 
mere offer by a pre-emptor to purchase from the buyer at 
tho sale-price, made with the object of avoiding litigation, 
docs not amount to acquiescence (r). 

189A. Right lost by joinder of plaintiffs not entitled to pre- 
empt. — If a plaintiff who has a right of pre-emption joins 
with himself as co-plaintiff a person who has no such right 
lie is not entitled to claim pre-emption, and the suit must be 
dismissed. ]3ut the right is not lost if he joins with himself 
as co-plaintiff a person who, but for his failure to make the 
necessary demands [sec. 186], would have been entitled to 
pre-empt (s). 

(m) Lalloo Singh y Jagjivan Prasad 

(1986) 159 I 0 809, (’86) A O 

100 

(n) Ah Akbar y. Multan (1936) 160 I.O. 

452, (’36) A.Pesh. 12, 

(o) 'Baillie, 505-506; Muhammad Husain 

V. Niamal-un-nissa (1897) 20 All. 

88 . 

(P) Sayyad haul Eussan v Sitaram 
(1912) 36 Bom. 144, 12 I.O. 720 
[Shalei]; Sitaram v. Sayad Sirajul 
(1917) 41 Bom. 636, 663, 42 I. 

C. 82, affd on app. to F.O. in 
Sitaram y. JUml Hasan (1921) 45 
Bom. 1056, 1061, 48 I A. 475, 

479, 64 I.O. 826, (’23) A. PO. 

27 


41 . See also Code of Civil Pro- 
cedure, 1908, O. 22, r 1 
( 9 ) Habib-un-nxssa y. Barkat Ah (1886) 
8 AU. 276: Amir Haidar y. Ah Ah- 
mad (1926) 47 AU. 636, 88 I.O. 
234, (’26) A. A. 424 [minor]. 

(r) Muhammad Nasir-udrdm y. Abul Ha- 
san (1894) 16 All. 300; Muham- 
mad Yunus V. Muhammad Yusuf 
(1897) 19 AU. 334 

(«} Vwarka Singh v. Shso Shankar (1926) 
48 AU. 810, 98 I.O. 1007, (’27) 
A. A. 168; Mahanth Xokh Narayan 
y Ram Rachhya (1926) 5 Pat. 
96, 90 I.O. 808, C’25) A.P, 743. 


Ch. XIII, 
Ss. 

187-189A 
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Ss. 190. Right not lost by refusal to buy before sale.— As the 

190-191A right of pre-emption accrues after the completion* of sale^ 
it is not lost because before the completion of sale the pro- 
perty was offered to the pre-emptor and he refused to 
buy (t) [sec. 186, Expl. II. A fortiori it is not lost because he 
had previous notice of the sale and he made no offer to the 
seller to buy the property (m). 

190A. Eight not lost by previous notice of sale. — As the 
right of pre-emption arises after the completion of sale, it is 
not lost because the pre-emptor had notice that the property 
was for sale and ho did not offer to purchase it {v) [sec. 
186, Expl. IJ. 

191. Sale to two or more persons. — ^Where the property is 
sold to two or more persons, the pre-emptor may pre-empt 
the share of any one of them (w) [sec. 186, Expl. IV]. 

'L'lio decision in tlio case cited proceeded on the ground that the Maliomedan 
jurists regard each vendee as if he had entered into a separate transaction. It 
IS liowever contrary to a lino of decisions in Lahore (x) to the effect that the 
pre-emptor must take over the bargain in its entirety. 

191A. Suit for pre-emption: what the claim must include 

Where the property is sold to a single buyer, a person elaim- 
ing to pre-empt must pre-empt the whole interest comprised 
in the transfer to the buyer. A suit Avhich does not ask for 
pre-emption of tlie whole of such interest is defective, and 
should not be entertained (p). 

Tlie principle of denying the right of pre-emption except as to the whole 
of the propel ty sold is that if the pre-emptor were allowed to split up the bar- 
gain, he would bo at liberty to take the best portion of tho property and leave 
the worst part of it with the vendee (a). “ The right of pre-emption was never 
intended to confer such a capricious choice upon the pre-emptor ” (a). But 
if tho same sale deed embodies two transactions of sale, tho pre emptor may pre- 
empt tho one and not the other (6). Again if the sale includes properties 
winch aro not subject to pre-emption, the pre-emptor is entitled to exclude 
them and to pre-empt the rest (c). Where the purchaser himself sells part of 
tho property to another, the pre-emptor is entitled to pre-emption in respect of 
tliat portion which remains with the purchaser (d). 

lArmtation. — A suit to enforce the right of preemption must be instituted 
within one year from the date when the purchaser takes physical possession 


(t) Abadi Begum v. Inam Begum (1877) 

1 All. 621; Kanhai Lai T. Salka 
Praead (1905) 27 AU. 670. 

(u) Muhammad Aekan v. Rahmatullah 

(1927) 49 All 716, 105 I.O. 771, 
('27) A. A. 64S. 

(v) Jhid. 

(w) Ibid 

(*) Muhammad Shaft y AUah Din (1934) 
163 I.O, 128, (’34) A L. 429 and 
the ceseg there cited 

it/) Durga Praead v. Munehi (1884) 6 
All. 423; Dhola v, Ehanum (1935) 


160 I 0 . 576, (’36) A L. 686. 

(») Sheobharoe v. Juich Bax (1886) 8 

All 462 

(o) Durga Praead, v. Munehi (1884) 6 
All. 423, at p. 426 

(5) Abdul Karim v. Qhulam Nabi (1934) 

161 I.O 867, (’34) A L. 402. 

(e) Zainab Bibi y, Umar Bayat Khan 

(1936) AU.li.J. 466, 161 I.O. 763, 
(’36) A. A. 782. 

(d) Vde Bam r. Atma Bam (1924) 6 Lab. 
80, 80 I.O. 960, (’24) A.L. 431. 
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of the property, or, where the subject of the sale does not admit of physical 
possession, when tho instrument of sale is registered [Limitation Act, 1908, sch. 
I, art. 10]? If the subject of sale does not admit of physical possession and 
there is no registered instrument the suit will be g[oyerncd not by art. 10, but 
by art. 120 (e). If tlie sale has been disguised as a usufructuary mortgage in 
order to defeat tho right of pre-emption, limitation runs from the time when the 
fraud is discovered (/) . When the person entitled to pre-emption is a minor, 
the right may be claimed on hhs behalf by his guardian, but the suit must be 
instituted within the aforesaid period, and the period of limitation will not be 
extended by reason of the pre-emptor’s minority [Limitation Act, 1908, sec. 8]. 

Whfn pre-empted property vests tn pre-emptor Sec Code of Civil Proce- 
dure, 1908, 0. 20, r 14. Upon a preemption decree, the property and the 
1 ight to mesne profits vest in the pre-emptor from the date when ho pay.s the 
amount of tho purcliasc price finally decreed, until that time, tho original pui- 
chaaci retains possession and is entitled to the rents and profits (p). 

Decree rn a suit for pre-emption. — See Code of Civil Procedure, 0. 20, r. 14. 

Property subject to mortgaqe. — If the property of which possession is de- 
creed is subject to a mortgage, the pre-emptor takes it subject to the mortgage (h). 
il' the pro])(Tty is in tho po.sscssion of the moilgagee, the decree should provide 
that his possession should not lie disturbe'l until ledcmption of the moitgago (i) 

191B. Decree for pre-emption not transferable.- -A doci'ct' 
for pre-emjiiion is not (raiisforablo so as to entitlo Uie traiis- 
foi’oc to obtain possession of (lit' property in suit in oxoon- 
lion of liio deertp (y). 

192. Legal device for evading pre-emption.— When it is ap- 
prehended that a (‘laim for pre-emption may be advanced 
by a neighbour, the vendor may sell the whole of his property 
excluding a portion, however small, immediately bordering 
on the neighbour’s property, and thus defeat the neighbour’s 
right of pre-emi)tion. 

Eedaya, 503; Baillic, 512 et scq. Fabrication is not one of the devices per 
iiiiMiblo undei the Mahomedan law for defeating the right of preemption (1). 
See notes to sec 182, “ Lease in perpetuity.” 

193. Sect-law as governing pre-emption. — (l) If both the 
vendor and pre-omptor are Sunnis, the right of pre-emption 
is to be determined according to the Sunni law, and if both the 
parties are Shias (0? the right of pre-emption is govenu'd 
by the Shia law (m). 


(e) Batul Begum v. Mansur Ail (1902) 

24 All. 17; EaunsxUa v. Oopal 
(1908) All. W N 73 

(f) Bhagwana v Shadi (1934) 16 Lah 

408, 166 I 0. 654, (’34) A. li. 
878. 

ig) Deokinandm v Sri Sam (1889) 12 
All. 234 r.B.; Deonandan Prashad 
v. Bamdhari (1917) 44 Cal. 675, 
44 I.A 80, 39 I.O. 958. 

(k) Tejpal v Oirdhan Lai (1908) 80 
AU. 130. 

(<) Shamsuddin v. AMuddin (1981) All. 
L.J. 1083, 134 I 0 462, (’32) A. 


A. 138. 

(j) Ram Sahai v Qaya (1884) 7 All 

107, 111; Nadir Ah v. Wah (1924) 

6 Lah 486, 85 I 0 182, (’25) 

A.L. 202; Mehr Khan v. Ohulam 
(1921) 2 Lah. 282, 64 I.O. 191, 
(’22) A.L. 300. 

(fc) Jadu Lai v. Janki Koer (1908) 85 
Cal 575, affimd. in (1912) 39 Oal 
915, 39 I.A. 101, 16 I 0 69. 

(l) Bee Gobind Dagal y . Inayatullah (1685) 

7 All 775 

(m) Abba* Ah v Maya Bam (1888) 12 

All. 229. 
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Ss. {2) If the vendor is a Sunni, and the pre-emptor is a 

193, 193A Shia, the right of pre-emption is, according to the Allaha- 
bad Higli Court, governed by the Shia law, on the principle 
of reciprocity explained in the notes to sec. 184 above (w). 

(.?) If the vendor is a Shia, and the pre-emptor is a 
Sunni, then according to the Allahabad High Court, the right 
of pre-emption is governed by the Shia law (o) ; but according 
to the Calcutta High Court, it is governed by the Sunni 
law (p). 

(4) The personal law of the buyer is immaterial in these 
cases {q). 

193A. Points of difference between Sunni and Shia law of 
pre-emption. — {i) According to the Shia law, no right of pre- 
emption exists in the case of property owned by more than 
two co-sharers (r). 

(.2) The Shia law does not recognize the right of pre- 
emption on the ground of vicinage (a), or on the ground of 
“ participation in the appendages.” 

nivjllir, IT, 175-179. A, a Sunni, sells his land to B. A’s neighbour C, wlio 
is a Slna, sues 1 and Jl for iiro-cmption. According to the Allahabad High 
Court, the law to bo applied is the Shia law, and under that law a nmghiour as 
Miicli has no light of pre t’lnjition C is not thcrofoic entitled to pre-empt But 
if i\e deny C the light to pie-euipt by applying his own law [Shia haw] to him 
it is but fan when C sells Ins own property, wo should apply the same law, so 
that if his netghhour is a Sunni and he (daims the right of pre-emption on the 
ground ol vtcmaqe, we should not allow his Sunni neighbour the light of pre- 
I'niption This is the line of reasoning followed by the Allahabad High Court 
in the cases referred to in sec. 193, sub-secs. (2) and (3). The tendency of 
the Calcutta High Court is to apply in all cases the Sunni law of pre-emption 
(’xcept perhaps m eases where both the vendor and pro-emptor are Shias. The 
loason gnen by that Court is that the law of pro emption in force in this country 
is the Sunni law of pre-emption 


(n) Qurban v Chote (1899) 22 All 102 
( 0 ) Pit KUan v Faiyaz (1914) 36 All. 
488, 25 I 0 445. 

<j0 Joy Deb V Mahomed (1905) 32 Col 

<(/) (lobwd Dayal v InayaluUah (1885) 
7 All 775, Joy Deb v Mahomed 
(1906) 32 Col 982 But ace 


Kudralulla v Mahini Mohan (1869) 
4 B L R 134 

(r) Abbae Ah v. Maya Bam (1888) 12 
All. 229; Eusavn Bakheh v. Mafui- 
vl-haq (1925) 47 AU 944, 88 I 0 
972, (’25) A A. 659. 

(*) Qurban v Ohote (1899) 22 All 102. 



CHAPTER XIV. 


Marriage, Maintenance op Wives and Restitution op 
Conjugal, Rights. 


A. — Marriage. 


194. Definition of marriage — Marriage (wlah) is defined 
to be a contract which has for its object tlie proennition and 
the legalizing of children. 

Eedaya, 25; Baillie, 4. 

Contraot . — Marriage according to the Mahoinedan law is not a sacrament but 
a civ’il contract. All the rights and obligations it creates arise immediately and 
are not dependent on any condition precedent such as the payment of dower by a 
''busband to a wife (a). 

Ziva — ZiTia means fornication or adultery. Sexual intercourse not permit- 
ted by tlic Mahomedan law is zina The offspring of such intercourse is illegiti- 
mate, and cannot be legitimated by acknowledgment [s. 249 (2)1. 

195. Capacity for marriage — (i) Every Mahomedan of 
sound mind, who has attained puberty, may enter into a 
contract of marriage. 

(2) Lunatics and minors who have not attained puberty 
may bo validly contracted in marriage by their respective 
guardians [ss. 207-211]. 

(.9) A marriage of a Mahomedan who is of sound mind 
and has attained puberty, is void, if it is brought about with- 
out his consent. 

The same rule applies in the case of a Shafei girl who has attained puberty (6) . 

Explanation . — Puberty is presumed, in the absence of 
evidence, on completion of the age of fifteen years. 

Eedaya, 529; Baillie, 4. Note that the provisions of the Indian Maiorit> 
Act, 1875, do not apply to matters relating to mariiage, dower, and divorce. 
See notes to sec. 101 above. 

With reference to a girl the Judicial Committee observed that the ago of 
puberty in Mahomedan law is nine years (c). Their Lordships wore no doubt 


(o) Abdul Eadir v. Salima (1886) 8 AU. 

(ft) Hattan Kutti v. Jainabha (1929) 
62 Mad. 89, 113 I.O 306, (’28) 
A.'M. 1286; Sayad Mohiuddm v. 
EXahjabai (1989) 41 Bom. It. B. 


1020, 185 I.O. 390, (’39) A.B. 
489. 

(o) Sadiq Ali Khan v. Jai Kwhori (1928) 
30 Bom.L.R. 1346, 109 I 0. 387, 
(’28) A.FO. 162. 
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Sg refeiijng to the passage in the Iledaya that " the earliest period of puberty 
195*196A respect to a boy is twelve ycarst, and with respect to a girl nine^years.” 

Consent to marriage obtained by force or /joud.— Where consent to a mar- 
riage has been obtained by force or fraud, the marriage is invalid unless it is 
ratified (d) Where consent to the marriage has not been obtained, consumma- 
tion against the w-ill of the woman will not validate the marriage (e). 

196. Essentials of a marriage. — It is essential to the vali- 
dity of n marriage that there should be a proposal made by 
or on behalf of ont' of the parties to the marriage, and an ac- 
eeptaiiee of the proposal by or on behalf of the other, in the 
prcseiioe and hearing of two male or one male and two female 
witnesses, who must be sane and adult Mahomedans. The 
proposal and acceptance must both be expressed at one meet- 
ing; a ]noposal made at one meeting and an acceptance made 
at another imMding do not constitute a valid marriage. 
Neither writing nor any religious ceremony is essential (/). 

J'\j) a dosciiption of tho regular procedure for obtaining the consent of the 
gill and the usual Joan in wliicli the proposal and acceptance is gone through 
where women aie in purdah see the undermentioned lase. (g) But it was held 
by the Oiidli Chief Court that the proposal and acceptance need not be in any 
patticulai foim. In this case there was evidence of tho consent of the girl and 
that the husband had agreed to the dower and it was held that under tho 
circumstances after the lapse of a long time after the marriage all the fornia- 
litics required should be presumed to have been complied with (h). 

Kcitnya, 25, 26; Baillio, 4, 5, 10, 14. The usual form of proposal is, “I 
have married myself to you,” and that of acceptance is, ‘‘I have consented.” 

liegisiration of mainages. — As to registration of Mahomedan marriages, 
see the Kazi’s Act, 1880, and Bengal Act I of 1876 read with Act VIT of 190.5. 

Shla law. — According to the Shia law the presence of witnesses is not neces- 
sary m any matter legardmg marriage: Bailhe, II, 4. 

196A. Valid, irregular, and void marriages. — A marriage 
may he valid (sahih), or irregular (fdsid), or void from tlie 
begiiming {bdtil). 

Inegular or invalid marriages. — Tho term ” fasid ” is tianslated in Baillie's 
Digest ns ” invalid,” but as the word “ invalid ” in the English language also 
meiins ” voul,” ” irregular ” has been substituted for ” invalid ” in confor- 
mity with the usage of modem writers on the subject As to irregular mar- 
riages, see secs 197 to 200 and sec. 204 As to void marriages, see secs. 201 
to 203, 


<d) Abdul Latif v Nyaz Ahmed (1909) 
31 All 343, 1 I.O 638 [wife’s 
illness concealed] , Kuhumbi v Ao- 
dul Kadir (1921) 45 Bom 161, 69 
I 0. 433, (’21) A.B. 206 [preg- 
nanc; concealed]. 

<«) .1ft Ahmad-un-nita Begum v. AH 
Akbar Shah (1942) 199 I.O. 631, 
(’42) A. Pesh 19, Jogu Bi6t v 
Uetel Shaikh (1936) 63 Oal. 415 
relied on; A6dul Kasem v. /amda 
Khatun Bibi (1940) 1 Cal. 401, 44 
0 W.N 352, 188 I 0. 490, (’40) 


A.O. 261 

(/) Maung Kyi v Ua Shwe Baw (1929) 
7 Bang. 777, 121 I.O. 718, (’29) 
A.B. 341, Jogu Bibi v. Afesal 
Shaikh (1936) 68 Cal. 416, 164 
I.O. 957. 

(p) m. Ohulam Kubra BM v Moham- 
mad Shaffl (’40) A. Pesh. 2. 

(/t) Mt Btuhiran v. Mohammad Husam 
(1941) 16 Luck. 618, (1941) 0 
W N. 249, 198 I.O 161, (’41) 
A.O. 284. 
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197. Absence of witnesses. — A marriage contracted with- 
out witnesses as required by sec. 196 is irregi’lar, but not void. 

Baillie, 155. As to irregular marriages, see sees. 204;A and 206 below. 

198. ' Number of wives — Mahomedan may have as 
many as four wives at the same time, but not more. If he 
marries a fifth wife when he has already four, the marriage is 
not void, but merely irregular. 

Baillie, 30, 154 (fourth class); Ameer All, 5lli ed., vol. ii, p. 280. As 
to irregular marriages, see secs. 204A and 206. 

198A. Plurality of husbands. — It is not lawful for a Maho- 
medan woman to have more than one husband at the same 
time. A marriage with a woman, who has her husband alive 
and who has not been divorced by him, is void (i). 

A Mahomedan woman marrying again in the lifetime of her husband is 
liable to be punished under sec. 494 of tho Indian Penal Code (j). The off- 
spring of sucli a mariiage is iilcgitinmtc (fc), and cannot bo legitimated by 
.acknowledgment (i) [s. 249 (2)] 

199. Marriage with a woman undergoing iddat (1) A 

marriage with a woman before completion of her iddat is 
irregular, not void. The Lahore High Court at one time 
treated such marriages as void (m) ; but in a later decision 
held that such a marriage is irregular and the children legiti- 
mate (n). 

(2) Iddat . — Iddat ” may be described as the period 
during which it is incumbent upon a woman, whose marriage 
has been dissolved by divorce or death to remain in seclusion, 
and to abstain from marrying another husband. The absti- 
nence is imposed to ascertain whether she is pregnant by 
the husband, so as to avoid confusion of the parentage. 
When the marriage is dissolved by divorce, the duration of 
the iddat, if the woman is subject to menstruation, is three 
courses; if she is not so subject, it is three lunar months. 
If the woman is pregnant at the time, the period terminates 


(t) Liaqat AH v Kanm-un-nitia (1893) 
16 All. 396, 398; Habibur Rahman 
y. Altaf All (1921) 48 I. A. 114, 
121, 48 Cal. 866, 60 I.O. 887; 
Badanea v. Raima Bi (1914) 20 
Mad L J. 260, 22 I.O. 697, In 
the matter of Bam Kwmart (1891) 
18 Oal. 264, 269; Nandi y. The 
Crown (1920) 1 Lah. 440, 69 I.O. 
38; Oovernment of Bombay y. Gm- 
ga (1880) 4 Bom. 330. 

U) In the matter of Ram Kumari (1891) 
18 Oal. 264; Nandi y. The Crown 
(1920) 1 Lah. 440; Hamad y. Em- 
peror (-81) A.L. 194, 184 I.O. 


13) 


Bi (1914) 26 Mad L.J. 260, 23 
I.O. 697. 

(t) (1893) 16 All. 896, eupra. 

(m) /handu y. Het. Hueain Bxbi (1923) 
4 Lah. 192, 78 I.O. 690, (’23) 
A.L. 949; Mt. Raro y. Bagh Singh 
(1936) 167 I.O. 779, (’86) A.L. 


(m) Muhammad Hayat y. Muhammad Nor 
wot (1936) 17 Lah. 48, 166 I.O. 
40, (’36) A.L. 622. 
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Ss. upon delivery. When the marriage is dissolved by death, 
199, 199A the duration of the iddai is four months and ten ^ays. If 
the woman is pregnant at the time, the iddat lasts for four 
months and ten days or until delivery, whichever period is 
longer (o). 

If the marriage is dissolved by death, the wife is bound 
to observe the iddat whether the marriage was consummated 
or not. If the marriage was dissolved by divorce, she is 
bound to observe the iddat only if the marriage was consum- 
mated ; if there was no consummation, there is no iddat, and 
she is free to marry immediately. 

The iddat of divorce commences from the date of the 
divorce and that of death from the date of death. If infor- 
mation of divorce or of death does not reach the wife until 
after the expiration of tlic period of iddat, she is not bound 
to observe any iddat [Baillie, 357]. 

Hedaya, 128-129; Baillie, 38, 151, 352-358. As to iddat in the ease of 
an irregular marriage, see sec. 206 (2) (ii). 

Marriage during iddat. — H has four -wives. A, B, C, and D. He divorces 
A after consummation of the marriage with hot. It is not permissible 
to A to marry another husband, nor to 3 to marry another wife, during A ’s 
iddat. Nor is it permissible to 3, if one of the other wives dies during A 's 
vddat, to marry A’s/ sister (s. 204). But either party may marry again after 
eomplotion of A ’a iddat, and 3 may, if ho .so chooses, marry A's .sister. The 
primary oh,;ect of iiidat i.s to impose a restraint on the marriage of the wife, 
but tins involves a corresponding restraint on the m<arriage also of the husband 
to the extent mentioned above. It must, however, be remembered that a 
marriage before completion of the iddat is not void, but merely irregular As 
to II regular marriages, see secs 204A and 206. 

Valid retirement — When the husband and wife are alone together undei 
circumstances which present no legal, moral or physical impediment to marital 
inlei course, they are said to be in “ valid retirement ” (leMuat-uft-fiahih) . A 
valid retirement in the Sunni law has the same legal effect as actual consum- 
mation as regards dower, [ss. 206, 243 (2)'), the establishment of paternity, 
the observ.anco of iddat (s. 199), wife's maintenance during iddat (s. 215), 
the bar of marriage with -wife’s sister (s. 204), and the bar of marriage im- 
posed by the rule in see. 198. But it has not the same effect as actual con 
summation as regards the bar of maniago with tho wife’s daughter (a, 202), or 
the bar of remarriage between divorces [s 243 (4)] In both these cases 
there must have been actual consummation as stated in secs 202 and 243 f5): 
Baillie, 98-101 

199A. Marriage between a Sunni and Shia — A Sunni male 
may contract a valid marriage with a Shia female (p), and 
a Shia male may contract a valid marriage with a Sunni 
female {q). 

(o) 4 Lah 192, tupra All 823, 89 I.O 690, (’25) A. A. 

ip) Syud Qholam 3 ostein t. Unset. Seta- 720. 

bah Begum (1866) 6 W R. b8; (v) UatTait Hutain y. Bamidan (1882) 

Aziz Bano v. Muhammad (1926) 47 4 All 206. 
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The rights and obligations of the wife would be governed by the law to 
which she belonged at the time of her marriage. See sec 23 

t 

200. Difference of religion.— (i) A Mahomcdan male may 
contract a valid marriage not only with a Mahomcdan wo- 
man, but also with a Kitahia, that is, a Jewess or a Christian, 
but not with an idolatress or a fire-worshipper. A marri- 
age, however, with an idolatress or a fire-worshipper, is not 
void, but merely irregular (r). 

(2) A Mahomedan wmman cannot contract a valid marri- 
age except with a Maliomedan. She cannot contract a valid 
marriage even with a Kitahi, that is, a Christian or a Jew. 
A marriage, however, with a non-Muslim, whether ho is a 
Kitahi, that is, a Christian or a Jew, or a non-Kitahi, that is, 
an idolator or a fire-worshipper, is irregular, not void, 

Hcdaya, 30; Baillio, 40-42, 151, 153 

As to irrpguhii- marriages, see secs. 204A and 206. 

KitaM. — Kxtab means a book, that is, a book of revealed religion. Kilaht, 
means a male who believes in Christianity or Judaism. Kitahia is a feinnle 
who believes in either of these religions. The question whethei a Tluddhist 
woman can be regarded as a Kttahta arose in a case before the Privy Couiicil. 
but it was not decided (s). 

Indian Chmiian Marriaae Act, 1872. — In British India, a marriage liet- 
ween a Mahomcdan male and a Christian woman must be solemnized in accord- 
ance with the provisions of sec. 5 (4) of the Indian Christian Marriage Act, 
1872 (XV of 1872), that is to say, by, or in the presence of, a Marriage Regis- 
trar appointed under tlie Act; any such marriage solemnized otherwise than in 
accordance with those provisions “ shall be void.” But since a Mahomedan 
woman cannot contract a valid marriage with a Christian man, such a marriage, 
it would appear, cannot be solemnized under that Act: see see 88 of the Act. 

Shia law. — In the 8hia law, a marriage between a Muslim male and a non- 
Muslim female is unlawful and void; and so also is a marriage between a Mus- 
lim male and a non-Muslim female. But a Muslim male may contract a valid 
muta marriage (s. 206B) with a Kitahva. The Shias reckon fire-worshippers 
among Kitahias: Baillie, 29, 40 

201. Prohibition on the ground of consanguinity. — A man is 
prohibited from marrying (1) hi.s mother or his grandmother 
how high soevei’; (2) his daughter or grand-daughter how 
low soever; (3) Ids sister whether full, consanguine or ute- 
rine; (4) his -niece or great niece how low soever; and (5) 
his aunt or great aunt how high soever, whether paternal 
or maternal. A marriage Avith a woman prohibited by rea- 
son of consanguinity is void. 


(r) Ihtan v. Panna Lai (1928) 7 Pat I (1893) 21 I. A 56. 84-65, 21 Cal 

6, 108 I.O. 480, (’28) A.P. 19. 666, 674. 

(f) Abdool Jtatack v. Aga Uahomed Jaffer I 
2 « 
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Ss. Hedaya, 27; Baillie, 24. As to void marriages see secs. 204A and 205A 

201-204 ^elow 

202. Prohibition on the ground of aflBnity. — A man is pro- 
liibitod from marrying (1) his wife’s mother or grandmother 
how higli soever; (2) his wife’s daughter or grand-daughter 
how low soever; (3) the wife of his father or paternal grand- 
father liow liigli soever; and (4) the wife of his son, or of his 
son’s son or daughter s sou how low soever, A marriage 
with a woman prohibited by reason of affinity is void. 

In case (2), marriage with the wife’s daughter or grand- 
daughter is prohibited only if the marriage with the wife was 
consummated. 

Hedaya, 28; Baillic, 24-2J), 154 As to void marriage, see secs 204A and 
205A below . 

203. Prohibition on the ground of fosterage. — Whoever is 
prohibited by consanguinity or affinity is jirohibited by reason 
of fosterage except certain foster relations, such as sister’s 
foster-motlior, or foster-sister’s mother, or foster-son’s sister, 
or fostor-brollier’s sister, with any of whom a valid marriage 
may be contracted. A marriage prohibited by reason of fos- 
terage is void. 

Hedaya, 68, 60; Baillio, 30, 154, 194, 10.5. As to void mariiages, see secs 
204 A and 205 A below. 

204. Unlawful conjunction. — A man may not have at the 
same time two wives who are so related to each other by con- 
sangniinity, affinity or fosterage, that if either of them had 
been a male, they could not have lawfully intermarried, as, 
for instance, two sisters, or aunt and niece. The bar of un- 
lawful conjunction renders a marriage irregular, not void. 

Hedaya, 28, 29; Biiillic, 31, 153. 

Wife’s sister. — A man may not, as already stated, marry his wife’s sister 
in his wife’s lifetime. According to the Calcutta High Court (i) such a mar- 
ricage is void, and the issue is illegitimate (s 205A) According to the High 
Courts of Bombay («) and Madras (v) and the Cliief Court of Oudh (w) such 
a marriage is merely irregular, and the issue is not illegitimate (s. 206). Tho 
Calcutta decision, it is submitted, is not correct 

There is, of course, nothing to prevent a man fioiii marrying his wife’s 
sister a/irr the death or divorce of tho wife: Baillie, 33 


(0 Aixunnwa v. Karimuniaaa (1895) 23 
OU. 180. 

(u) Tajh V Manila Shan (1917) 41 Bom 
486, 89 1 0. 608. 

(») Rahiman Bibx v Mahbooh BiM (1938) 
Mad. 278, (1987) 2 M.L.J. 753, 


176 1 0. 300, (’88) AM. 141. 
(mj) MiLiammat Kanna ▼. Haaam (1926) 
1 Luck 71, 92 1.0. 82, (’26) A. 
O. 231, Taiumand y. Muhammad 
(1931) 12 Lah. 63, 129 I.O. 12, 
(’80) A.L 907. 
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Shla law. — In Shia law a man may marry his wife’s aunt, but he cannot 
marry his wife’s niece without the permission of the wfo (that is, aunt); 
Baillie, II, ^3 . 

204A. Distinction between void and irreg-ular marriages. — 

(1) A marriage which is not valid m‘iy be either void or 
irregular. 

(2) A void marriage is one which is unlawful in iiself, 
the prohibition against the marriage being per[)etnal and ab- 
solute. Thus a marriage with a woman prohibited by reason 
of consanguinity (s. 201), affinity (s. 202), or fosterage 
(s. 203), is void, the prohibition against marriage with such a 
woman being perpetual and absolute (.r). 

(3) An irregular marriage is one which is not unlawful 
in itself, but unlawful “ for something else,” as where the 
prohibition is temporary or relative, or when the irregularity 
arises from an accidental circumstance, such as the absence 
of witnesses. Thus the following marriages arc irregular, 
namely — 

(a) a marriage contracted without witnesses (s. 197); 

(b) a marriage with a lifth wife by a person having four 
wives (s. 198); 

(c) a marriage with a woman undergoing iddat (s. 199) ; 

(d) a marriage prohibited by reason of difference of re- 
ligion (s. 200) ; 

(e) a marriage with a woman so related to the wife that 
if one of them had been a male, they could not have 
lawfully intermarried (s. 204). 

The reason why the aforesaid marriages are irregular, 
and not void, is that in cl. (a) the irregularity arises from 
an accidental circumstance; in cl. (b) the objection may be 
removed by the man divorcing one of his four wives; in cl. 
(c) the impediment ceases on the expiration of the period of 
iddat; in cl. (d) the objection may be removed by the wife 
becoming a convert to the Mussalman, Christian or Jewish 
religion, or the husband adopting the Moslem faith; and in 
cl. (e) the objection may be removed by the man divorcing 
the wife who constitutes the obstacle; thus if a man who 
has already married one sister marries another, he may 
divorce the first, and make the second lawful to himself. • 

(x) Women within the prohibited degree sre called Mogharim. 


Oh. XIV, 

Ss. 
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BaiUie, 150-155. 

' Shla law. — The Shia law does not recognize the distinction bet\^»en irregu- 
lar and void marriages. According to that law a marriage is either valid or 
void Marriages that are irregular under the Sunni law are void under the 
Shia law. 


205. Effects of a valid (sahih) marriage. — A valid marriage 
confers upon the wife the right of dower, maintenance and 
residence in her husband’s house, imposes on her the obli- 
gation to be faithful and obedient to him, to admit him to 
sexual intercourse, and to observe the \iddat. It creates bet- 
ween the parties prohibited degrees of relation and recipro- 
cal rights of inheritance. 

BaiUie, 13. It may be noted that a M.nhomcdan husb.and does not by 
inaniage acquire any interest in his wife’s property {y). 

205A. Effects of a void (batil) marriage A void marriage 

is no marriage at all. It does not create any civil rights or 
obligations between the parties. The offspring of a void 
marriage are illegitimate. 

Thtillie, l.'iO The marriages referred to in secs 198A, and 201 to 203 fire 

rnid 


206. Effects of an irregular (fasid) marriage — [i) An ir- 
regular marriage may be terminated by eitlnu’ party, either 
before or after consummation, by words showing an intention 
to soparaie, as whore oitlier party says to the other “ 1 have 
relinqni.shed you.” [z) An irregular marriage has no legal 
effect before* coinsummation. 

(2) If consummation has taken place — 

(i) the wife is entitled to dower, proper or specified, 
wliichover is less (ss. 218, 220) ; 

(ii) she is Inmnd to observe the iddat, but the duration 
of the iddat both on divorce and death is tliree 
courses [see s. 199 (2)] ; 

(iii) the issue of the marriage is legitimate [a). But 
an irregular marriage, though consummated, does 
not create mutual rights of inheritance between hus- 
band and wife [BaiUie, 694, 710]. The Chief 
Court of Oudh has held that it does create such 


A L 907. 164 I.O. 677; Ifukam- 


mnd Hayat v, Muhammad Nawaz 
(1935) 17 Lfth. 48, 166 I.O. 40, 
(’85) A.L. 622; Rahiman Bibx v. 
Mahboob Bibi (1936) Mad. 278, 
(’88) A.M. 141. 
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rights (&), but the decision, it is submitted, is not Ch. XIV, 
I correct. Ss- 

206, 206A 

Baillio, 156-158, 694. See secs. 197-200, 204 and 204A 


206A. Presumption of marriage.— Marriage will lie pre- 
sumed, in the absence of direct proof, from — 

(a) prolonged and continual cohabitation as husband 
and wife (c) ; or. 


(b) the fact of the acknowledgment by the man of the 
paternity of the child born to the woman, provided 
all the conditions of a valid acknowledgment men- 
tioned in sec. 249 below are fulfilled {d ) ; or, 


(c) the fact of the aclmowledgment by the man of the 
woman as his wife (c). 

The presumption does not apply it the conduct of the 
parties was inconsistent with the relation of husband and 
wife (/), nor does it apply if the woman was admittedly a 
prostitute before she was brought to the man’s house {g). 
The mere fact, liowever, that the woman did not live behiiid 
the purda, as the admitted wives of the man did, is not 
sufficient to rebut the presumption (/t). 


In Abdool liazaclc v. Aga Mahomed (t), their Lordships of the Privy Coun- 
cil said: “ In the next place, it -viiis uiged that every presumption ought to be 
made in favour of marriage when there had been a lengthened cohaliitation, es- 
pecially in a case where the alleged marriage took place so long ago that it must 


<b) Mohammad Shafi v Raunaq Ah (’28) 
A.O. 231, 107 I 0. 882 

(c) Shajah Bxdayut v. Rai Jan (1844) 

3 M.l A, 295, 817-318, 323 [mftr- 
riftge presumed] , Mahomed Banker 
V. Shurfoon-Nwta (1800) 8 M.l A 
136, 139 [marriage not presumed]; 
Aehrufood Donlah v Eyder Uosevne 
(1866) 11 MIA. 94, 116 [marriage 
not presumed]; Janut-ool-Butool y 
Uoseinee Begum (1867) 11 M I 
A. 194, 209-210 [marriage not pre- 
sumed], Maung Kyx v. Ma Shwe 
Saw (1929) 7 Rang. 777, 121 I. 
0. 718, (’29) A B, 341 [marriage 
presumed] ; Mant-un-flissa v Pa- 
thani (1904) 26 AU 295 [marriage 
not presumed] ; Abdul Udlim v 
Saadat Al» (’29) A 0 126, 112 I 

0. 696 [marriage presumed]; fla- 
gon 4K Mirja y. Naehratali Mirja 
(1936) 62 Oal.L.J 428, 167 I.O 
1091, (’36) A.C. 572 [extension 

of muta marriage presumed]; Ma 
Khatoon y. Ma Mya (1936) 165 I 
C 232, (’86) A.R 448 

(d) Imambandi v. Muttaddx (1918) 45 I 

A. 78, 81-82, 45 Cal. 878, 889-890, 
47 I.C. 618; Sabxbur Rahman v. 
Attaf AK (1921) 48 I. A. 114, 120- 
121, 48 Cal. 856, 60 I.O. 837, 


(’22) A PC. 150 

(«) Jft Bathvran v. Mohammad Ilxxsain 
(1941) 16 Luck. 615, (1941) 0 
W.N. 249, 193 I C. 161, (’41) A. 
0. 284 

(!) ibdool Kaaack y Aga Mahomed (1893) 
21 I A 56, 65, 21 Cal. 666, 674, 
Fateh Mohammad v. Abdul Rahman 
(1931) 12 Lah 396, 134 I.C. 590, 
(’31) A L 223 [where the man 
had refused to acknowledge the 
woman as his wife and her child as 
his child]. 

(g) Ohazanfar y. Kanxz Fatima (1910) 37 
I A. 106, 109, 32 AU 345, 350, 
6 I C. 674; Janut-ool-Bulool v. 
JInsevnee Begum (1870) 11 M I. 

A 194 In Irshad All v Musam- 
mat Karxman (1918) 20 Bom L.R. 
790, 46 I.C. 217, (’17) A PC. 
169, tho woman was a prostitute, 
hut there was a writing evidencing 
tho marriage, and the marriage was 
held proved. 

(ft) Mohabbttt Ah y Mahomed Ibrahim 
(1929) 66 I. A. 201, 209, 10 Lah. 
725, 117 I.C. 17, (’29) A. PC. 
135. 

(i) (1893) 21 I. A. 56, 65, 21 Cal. 666, 
674 
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Ss. 206A difficult if not impossible to obtain a trustworthj account of wbat really 
206B occurred There would be much force in this argument — indeed, it would be 
almost iru'sistjblc — if the conduct of the parties were shown to b^ compatible 
with the existence of the relation of husband and wife.” It was held in that 
case that the conduct of the parties was incompatible with that relation, and 
their Lordships held that the presumption did not apply. 

Ill (llinMiifu) V h'nnis Fnitnui (/), their Lordships of the Privy Council 
said: “ The learned judges fully recognized that prolonged cohabitation might 
give rise to a presumption of marriage, but that presumption is not necessarily 
a strong one, and their Lordships agree that it does not apply in the present 
case, for tlie mother before she was brought to the father’s house was, accord- 
ing to the case on both sides, a prostitute.” 

206B. Muta marriage.— (i) Tlio Shia law recognizes two 
kinds of marriage, namely, (1) permanent, and (2) wj^fa oi- 
temporary. 

(3) A iShia of tlio male sex may contract a mula mar- 
riage with a woman professing the Mahomedan, Christian 
or Jewish religion, or even with a woman who is a fire-wor- 
shipper, but not with a woman following any other religion. 
But a Rhia woman mav not contract a muta marriage witli 
a non-Moslem (Ic). 

(3) It is essential to the validity of a muta marriage that 
(1) the perioil of cohabitation should ho fixed, and tin's may 
bt' a d'ay, a month, a year or a term of years (1), and that (2) 
some dower should be specified (m). Wlien tlici term and the 
dower hav(‘ bi'cn fixed, the contract is valid. If the term is 
fixed, hut the dower is not specified; the contract is void. But 
if the dower is specified, and the term is not fixed, the contract, 
Ihougli void as a muta, may operate as a “ permanent ” 
marriage («)• 

(4) The following are tbe incidents of a muta marriage : — 

(a) a muta marriage does not create mutual rights of 
inheritance between the man and the woman, but 
children conceived while it exists are legitimate 
and capable of inheriting from both parents (o); 

(b) where the cohabitation of a man and a woman 
commencetf in a muta marriage, but there is no 
evidence as to the term for which the marriage 
was contracted and the cohabitation continues, the 
proper inference would', in default of evidence to 


(j) (1910) 371 A 105, 109, 32 AU 34! 

(fc) Bam”e', IL ' 29 , Vo*‘ 

(0 Baillie, II, 42 
(m) BaUhe, II, 41 


(n) Baillie, II, 42-43; Qnerry, Vol. I, pp. 
689, 663. 

( 0 ) Baillie, II, 44; Shoharat Singh T. 
- JafH Bibi (1916) 17 Bom.L.R. 13, 
24 I.O. 499 [P.O.]. 
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the contrary, be that the muta continued during Ch. XIV, 
j the wliolo period of cohabitation, and that children 
conceived during that period were legitimate and 
capable of inheriting from their father {p ) ; 

(bb) even if there is evidence of the term for which the 
muta mai’riage was fixed and cohabitation conti- 
nues after the expiry of that term, the inference 
is that the term was extended for the whole perioil 
of the cohabitation and that the children concci\'(>d 
during the extended term are legitimate (q); 

(c) a muta maniage is dissolved fario by the ex- 
piry of the term. No right of divoice is recogniz- 
ed in the case of a muta marriage, but the husband 
may at his will put an end lo the contract of mar- 
riage by “ making a gift of the term ” {liiba-i-mud- 
dat) to the wife, even before the ex])iration of the 
fixed term (r) ; 

(d) if a muta marriage is not consummat»‘d, the woman 
is entitled’ to half the dower. If the marriage is 
consummated, she is entithal to full dower, (wen 
though the husband may put an end to the con- 
tract by giving away the unexpired portion of the 
term. If the woman leaves her husband before' 
the expiry of the term, the husband is entitled to 
deduct a proportionate part of the dower (s) ; 

(e) a woman married in the muta form is not entitled 
to maintenance under the Shia law (t). But it 
has been held that she is entitled to maintenance 
as a wife under the provisions of sec. 488 of the 
Criminal Procedure Code (u). 

The Sunni law does not recognize muta marriages at all: Baillie, 18 
The expression “ permanent ” in sub-see. (1) is used in contradistinction 
to “ temporary.” No Mahomedan marriage, either among Sunnis or Sliias, 
is permanent in the sense in which a Christian or a Parsi marriage is, for the 
husband may divorce the wife at any time he ILkes. 


(p) (1916) 17 Bom.L R 13, 24 I.O. 
499, tupra (the cohabitation in this 
case was for 10 years] , 

(g) Baaan Ali Itvrja v Nuahratali Mtrja 
(1936) 62 Cal L.J 428, 157 I.O. 
1091, (’35) A.O 572, Mt. Sarwar 
Ara Begum v. Uawab Bahadur Ali 
Khan (1935) 10 Luck 677, 158 
I.C. 803, (’36) A 0 152 

(r) Baillie, II, 48: Mahomed Abid Ali v. 
Ludden (1887) 14 Oal. 270. 


(») BaiUie, II, 41; (1887) 14 Oal 276, 
284-285, supra. . 

(t) BaiUie, II, 97. 

(u) Luddun T Mirea Eamar (1882) 8 

Oal. 736. This decision is of 
doubtful authority because, as stat- 
ed in Sharaya-ul lelam, “ the name of 
a viife does not in reality apply to a 
woman contracted in Moota ” : 
BaiUie, II, 844. 
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Ss. 

207, 208 


Marriage of M'mors. 

207. Marriage of minors . — K boy or a girl who has not 
attained puberty (in this Part called a minor), is not compe- 
tent to enter into a contract of marriage, but he or she may 
be contracted in marriage by his or her guardian. 

A boy or a girl who has attained puberty is at liberty to marry anyone lie 
or she likes, and tlic guardian has no right to interfere if the match be equal: 
Macnagliten, p. 58, secs. 14 - 16 . See sec. 195 above. 

If the bride is a minor she cannot appoint an agent or vakil to enter into 
the contract of marriage on her behalf (n). Tlic consent must be given by her 
legal guardian (to). See. 208 

208, ttuardianship in marriage (jabr). — The right to con- 
tract a minor in marriage belongs snccossively to the (1) 
father, (2) paternal grandfather how high soever, and (3) 
brother and other male relations on the father’s side in the 
order of inheritance enumerated in the Table of Resid'uaries. 
In default of paternal relations, the rigid devolves upon the 
mother, maternal uncle or aunt and other maternal relations 
within the prohibited degrees. In default of maternal Idn- 
dred, it devolves upon the ruling authority. 

ITecTaya, ,'iC, .39? The fact lliat a guardian ha.s been apjiointeii bj the 
Court of the poison of a minor docs not take away the power of the guardian 
for the maninge to dispose of the minor in mariiage. But the minoi being m 
such a case award of the Couit, the guardian for the maniage should not dis- 
pose of tho minor in marriago without the S'anctioii of the (’ourt to the pro- 
]>ose(l nuiriiage {x). 

Aposinsy of guardian for marriage . — It is doubtful whether the right to 
disjiose of a minor in marriage is lost by the apostasy of the guardian from the 
Malioincdan faith. Under the Mahomedan law an apostate lias no light to 
(Oiitraet a minor in marriage: Hedaya, 392. It is enacted, however, by Act 
XXI of 1850, that no law or usage shall inflict on any peisim who lenounccs 
his religion any “ foifeiture of rights or property,” .and it a 119 accordingly 
held by the High Court of Bengal in MucJioo v. Arsoon {y) that a Hindu father 
IS not deprived of his right to the custody of his cliildicn and to direct thoir 
education by leasoii of his conversion to Christianity In a subsequent case, 
however, decided by the sumo High Couit, but without any reference to Muctwo’a 
case, it was held that a Mahomedan, who had become a convert to Judaism, 
was (lisijiiabficd by reason of his apostasy from disposing of his daughter in 
marriage (3). J^fvrhoo’!^ case was followed by the Chief Couit of the Piiii^iab (n), 
wliicli was a case of a conversion of a Mahomedan father to Clinstianity , In 
a Bombay ease, it was held, following Muchoo’a case, that a Hindu conveit to 
Malioiiu’d.aiiisiii is not disqualified from giving bis son in adoption to a Hindu (b). 


(r) Shall VUah v Emperor (1934) All. 
L.J 387, 160 I 0. 139, (’34) A 
A 689 

(w) Joffu Bibi V Metel ShatJeh (1936) 

63 Oal L.J 416, 104 I.O 967. 
(r) Momjan v. District Judge, Birbhum 
(1914) 42 Cal. 851, 25 I 0. 229 


(») (1866) 6 W R 236. 

(*) Jn the matter of Mahin Eibi (1874) 
18 B L.B 160. 

(o) Gul Ifuhammad v. Uusiammat Waiir 
(1901) 36 Punj. Bee 191 
(6) Shameing v Santabai (1901) 23 Bom. 

661 . 
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It is submitted that the power to contract a minor in marriage is a “ right ” ni, viv 
within the meaning of the above Act, and that the decision in Muchoo’s case ’ 

is correct. -But the Court may in its discretion deal with each case on its own n-Q 
merits. 208-210 

Shla law. — The only guardians for marriage recognized by the Shia law 
are the father and the paternal grandfather how high soever ; Baillie, II, 6 . See 
notes to sec. 210. 


209. Marriage brought about by father or grandfather 

When a minor has been contracted in marriage by the fatlier 
or father’s father, the contract of marriage is valid and bind- 
ing, and it cannot be annulled by the minor on attaining 
puberty. But where a father or father’s father has acted 
fraudulently or negligently, as whcoe tin* minor is married' 
to a lunatic, or the contract is to the manifest disadvantage 
of the minor, the contract is voidable at the option of the 
minor on attaining puberty (a). 

Eedaya, 37 j Baillie, 60; Ameer Ali, 5th ed , Vol. IT, p. 370. See sec 210 
below. 

It has been held by the High Court of Allah.abad that a Shia girl given in 
marriage by her father to a Sunni husband has an option of repudiation on attain- 
ing puberty unless it has been ratified by consummation or otherwise, the reason 
given being that it would be contrary to all rules of equity or justieo to force 
such a marriage on her if on attaining puberty she considers the marriage to be 
repugnant to her religious sentiments (<f). Following this case, a single .lutlgc 
of the Chief Court of liarachi has held that the wife wa.s entitled to repudiate 
the marriage where the husband had been convicted for theft and was under trial 
on a charge of enticing or taking away or detaining with criminal intent a niai- 
ried woman (e). 

209A. Repudiation under the Dissolution of Muslim Marriages 
Act, 1939. — By the Dissolution of Muslim Marriages Act, 1939, 
all restriction on the option of puberty in the case of a minor 
girl whose marriage has been arranged by a father or grand- 
father has been abolished, and under sec. 2 (vli) of the Act 
a wife is entitled to the dissolution of her marriage if she 
proves the following facts, namely, (1) the marriage has not 
been consummated, (2) the marriage took place before she at- 
tained the age of 1.5 years, and (3) she has repudiated the 
marriage before attaining the age of 18 years (/). 

210. Marriage brought about by other guardians: Option of 
puberty.— When a marriage is contracted for a minor by any 


(fl) Bano v. Muhammad (1925) 47 
AD. 823, 838-639, 89 1.0. 690, 
(’26) A A. 720. 

(d) Aziz Bano v. Muhammad (1926) 47 
All 823, 89 I.O 690, (’26) A. A. 
720; Slit Ahmad v. Amina Khatun 
(1928) 60 AU. 783, 118 I.O. 484, 
(’29) A. A. 18. 


(«) Zubeda Btgutn v. Tazir Mahomed 
(1940) 190 I.O. 94, (’40) A.S 
145. 

(/) Dissolution ot Mualim Marriages Act, 
1989, sec. 2 (vii) ; Zubeda Begum 
V. Yazir Mahomed (1940) 190 I. 
0. 94, (’40) A.S. 146. 
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Sb. guardian other than the father or father’s father, the minor 

210, 211 has the option to repudiate the marriage on^ attaining 
puberty {g). This is technically called the “ option of 
puberty ” (khyar-ul-bul'ugh) . 

The right of repudiating the marriage is lost, in the case 
of a female, if after attaining puberty and after being inform- 
ed of the marriage and of her right to repudiate it, she does 
not repudiate without unreasonable delay (h). The Disso- 
lution of Muslim Marriages Act, 1939, however, gives her the 
right to repudiate the marriage before attaining the age of 
eighteen years, provided that the marriage has not been 
consummated. But in the case of a male, the right continues 
until he has ratified the marriage either expressly or impliedly 
as by paymc'nt of dower or by cohabitation. 

lledaya, 38; Baillie, 50-52; Macnaghten, p. 58, see. 18. Consummation con- 
sented to by tho wife before the exercise of the option extinguishes the option- 
Baillie, 51. But consummation does not validate a marriage which is void (t). 

Filing a suit for dissolution is evidence of the fact that she has exercised her 
light of repudiation (j). 

Shla law. — According to the Shia law, a marriage brought about by a person 
other than a father or grandfather is wholly ineffective until it is ratified by the 
minor on attaining puberty (fc). See notes to sec. 208, “ Shia law.” 

211. Effect of repudiation. — The mere exercise of the op- 
tion of repudiation docs not operate as a dissolution of the 
mariiage. The repudiation must be confirmed by the Court. 
Until then the marriage subsists, and if 'either party to the 
marriage dies, the other will inherit from him or from her, as 
the case may be. 

Eedaya, 37, 38; Baillie, 50 The woman may herself biing a suit fur a 
declaration that she has exercised her option and repudiated tho marriage. Or 
she may plead the repudiation in defence to her husband’s suit against her for 
restitution of conjugal rights, and tho Court may in that suit declare that the 
marriage has been repudiated (I). No such declaration, however, can be made, 
if she has permitted sexual intercourse with her after the exercise of the option. 


(ff) Mahorntd Hhartg v. Khuda Balhih 
(1936) 164 I.O. 713, (’86) A.L. 
683; A.bdul Karim v. Amina Bai 
(1985) 69 Bom. 426, 37 Bom.L. 
R. 898, 157 I 0. 694, (’85) A.B. 
808; Jay Gunntta Bibi v. Moham- 
mad Ah Bitwao (1938) 1 Cal. 139, 
174 I. 0. 632, (’88) A.O. 71; 
Ahmad Butain r. Amir Barm (1980) 
185 I.O. 837, ('40) A. A. 63. 

(h) BitmiBah v. Bur Muhammad (1022) 
44 All. 61, 63 I.O. 702, ('22) A. 
A. 155; Bahmat AH v. Mit. Allah 
(1930) 11 Lah. 172, (’20) A.L. 
827; Mtt. Mukhan v. Haidar (’32) 
A L. 449, 137 I.O. 7S0; Mt. Av 
than T. Jodha Ram (1988) 40 P. 
L.B. 806, 178 I.O. 782, (’88) A. 


L. 710; Ayrtha v. Mohamad Tunut 
(1938) P.W.N. 658, 177 I. 0. 
614, (’38) A.P. 604. 

(») A5ul Katem v. Jamila Khatun Bibi 
(1940) 1 Cal. 401, 44 0. W. N. 
352, 188 I.O. 490, (’40) A. 0. 
251 ; Ml. Ahmad-un-nita Begum r. 
Ah Akbar Shah (1942) 199 I.O. 
631, (’42) A. Pesh. 19. 

U) Ayeeha v. Mohamad Tunu* (1938)' P, 
W.N. 666, 177 I.O. 614, (’38) A. 
P. 604. 

(k) Mulka Jehan ▼. Mahomed (1873) 

L.B. I. A. Sup. Vol. 192, 26 W. 
R. 26. 

(l) Badal Aurat t. Queen-Bmpreee (1891) 

10 Oal. 79. 
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Confirmed hy the Court . — ^It is not clear that any order of the Court is neces 
sary. The Calcutta Iligh Court has held that no decree is required to confirm 
the repudAtion, but that an order of the Judge is necessary to impress on the 
act a judicial imprimatur (m) . In a Lahore ease the girl repudiated her mar- 
riage in an application to the Deputy Commissioner and then remanied. It was 
hold that the marriage was not bigamous although the repudiation had not been 
confirmed by a Court (n). The Allahabad High Court has even said that a 
remarriage is in itself an exercise of the option (o) — but the observation is 
obiter as the Court had held that the first marriage was invalid 

212. Marriage of lunatics. — The provisioDs of sections 207 
to 211, relating to the marriage of minor.s, apply to the mar- 
riage of lunatics, with thi.s difference that the option is to 
be exercised when the lunatic reeovi'vs his or lier reason, 
llaillie, 50-54 


B. — Maihtbnani.e of Wives. 

213. Husband’s duty to maintain his wife. — The hus- 
band is bound to maintain his wife (unless she is too young 
for matrimonial interoonrso) (p), so long as she is faithful 
to him and obeys his reasonable orders. But he is not hound 
to maintain a wife Avho rofusi's herself to him (ij), or is 
otherwise disobedient (r), unless the refu.sal or disohi'diiuico 
is .iustified by non-payment of prompt (s. 221) dowiu' (,s). 

214. Order for maintenance.— Tf the husband iiugleets 
or refuses to maintain his wife without any lawful oans(‘, 
the wife may sue him for maintenance, but she is not entitled 
to a decree for past maintenance, unless the claim is based 
on a specific agreement {t). Or, she may apply for an order 
of maintenance under the provisions of the Code of Criminal 
Procedure, 1908, section 488, in which case the Court may 
order the husband to make a monthly allowance for lier main- 
tenance not exceeding one hundred rupees (w). 

If the wife exorcises her right under Mahoffledan law and retuscs to live 
with her husband on the ground of non-payment of prompt dower, she cannot en 
force her right to maintenance under sec. 488 of the Code of Criminal Proce- 
dure (»). If the husband had agreed to pay the wife maintenance in cas,e lie 


(m) Mafiiuddin Mondal v. Rahvma Bibi 

(1933) 68 Cal.L.J. 73, 37 Csl W. 

N, 1043, 149 I 0. 1028, (’34) A 

O. 104. 

(n) Ohulam Muhammad v. The Crown 

(1983) 140 I.O. 617, (’33) A.L. 


(p) BaiUie, 441. 

(g) Bsillie, 442; Mahomed Mi v. Mt. Qhur 
lam Fatima (1985) 160 I.O. 806, 


(r) 4. v. B ,(1896) 21 Bom, 77, at p 
82; Mt. Khahjan v. Midulla (1942) 
Kar. 635, (’43) A S 65 
(i) BaiUie, 442. 

(0 Atdooi Futteh v. Zabunneeia (1881) 
6 Cal. 631. 

(u) Ba. 100 was aubatituted for Rg, 50 

b 7 8. 181 of the Code of Criminal 
Procedore (Amendment) Act, 1923 
(Act XVIII of 1923) . / 

(v) Muhammad AtiuUah v. Abdul Halim 

(1985) 164 I.O, 561, (’36) A 0, 
285 . 


Ch. XIV, 
Ss. 

211-214 
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marries a second wife, the wife cannot leave her husband’s house and yet enforce 
the agreement (w). 

Shafet law. — ^According to the Shafei school, the wife is entitled to past 
maintenance though there may be no agreement in respect thereof (*). 

216. Maintenance on divorce. — (1) After divorce, the 
wife is entitled to maintenance during the period of iddat {y) 
[s. 199], Tf the divorce is not communicated to her until 
after the expiry of that period', she is entitled to maintenance 
until she is informed of the divorce {z). 

(2) A widow is not entitled to maintenance during the 
p(‘riod of iddat consequent upon her husband’s death (a). 

Ordrr of "'avntenance wnder CntMnal Proeedwe Code, 1908, sec. 488. — Whore 
jin Srdor is made for the maiotenanco of a wife under sec 488 of the Criminal 
Procedure Code [s. 214], and the wife is afterwards divorced, the order ceases 
to opeinto on the expiration of the period of iddat (b) . The result is that a 
Maliomod.aii may defeat an order made against him under sec. 488 by divorcing 
Ins wife immediately alter the order is made. His obligation to maintain his 
nife will ceaH(> in that ease on the completion of her iddat. 

215A. Agreement for future maintenance. — An ante-nup- 
tial agreement between a Mahomedan and his prospective 
wife, entered into with the object of securing the wife against 
ill-treatment and of ensuring her suitable maintenance in the 
event of ill-treatment, is not void as being against public 
liolicy (c). Similarly, an agreement between a Mahomedan 
and liis first wife, made after his marriage with a second wife, 
providing for a certain maintenance for her if she could not in 
future get on with the second wife, is not void on the ground 
of public policy (d)- Similarly, an agreement by a Mabomc- 
daii with his second' wife that he would allow her to live in her 
parents’ house and pay her maintenance is not against public 
policy (c). See secs. 216 (3) and 237A. It has been held 
in Bombay that an agreement for future separation between 
husband and wife is void as being against public policy under 
the Indian Contract Afct, 1872, sec. 23. An agreement, there- 
fore, which provides for a certain maintenance to be given to 


(w) Mahomed All v. Mt Ohulam Fatima 
<1935) 160 I 0 365, (’36) A.L 

902. 

(0 Mnhamed Ilaji v Kalimabi (1918) 41 
Mad 211, 42 I.O 517. 

(f) Medaya, 145; Bsillie, 460, Mtuammal 
Mariam v. Kadir Bakhsh (’29) A. 
0. 627. 

(t) Rathid Ahmad v. Anwa Khatun (1932) 
69 I. A 21, 27, 64 AD. 46, 62, 185 
T.C. 762, (’32) A. PO 25; Aft- 
mad Kasim v. Khatun Bibi (1932) 
69 Gal 833, 846-847, 141 I.O 
689, (’33) A 0. 27 

<») Aya Mahomed Jaffer t. EooUom Bee- 
bee (1897) 26 Oal. 9. 

(6) In re Abdul AH (1883) 7 Bom. 180; 


In the matter of Din Muhammad 
(1882) 5 All. 226; Shah Abu v 
Vlfat Bibi (1890) 19 AU. 60; Afc- 
mad Kasim v. Khatun Bibi (1932) 
59 Cal 838, 847, 141 I.O. 689, 
(’33) A.O. 27. 

(c) Muhammad Muin-ud-din v. Jamal 
(1921) 43 AU. 660, 63 I.O. 883, 
(’21) A. A. 152; Musammat Hami- 
dan V. Muhammad (’82) A.L. 65, 
' 183 I.O. 886. 

(A) Mansur v. Atizul (1928) 8 Luck. 
603, 109 I.O. 812, (’28) A. 0. 


(e) Mt. Sakina Faruq 
(1930) 186 I. 
PMh. 195. 


Shamshed Khaa 
987, (’86) A. 
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the in the event of a future separation between them, Ch. XIV, 

is also v«id (/). If the marriage is dissolve! by divorce, the 

wife is entitled to maintenance for the period mentioned 216 21ft 

sec. 215, and not for life, unless the agreement provides that 

it is for life (g). 

C. — Judicial Proceedings. 


216. Suit for restitution of conjugal rights. — {i) Where 
, a wife without lawdul cause ceases to cohabit with her husl)and, 
the husband may sue the wife for restitution of conjugal 
rights (h). 

, The husband is net entitled to a decree it rlie in.iuiuj;e, Ihougli consummated, 
was an irregular inariiage during the period of nldat (i). ner if the marriage' 
took place during the minority of the wife and ha.s been Milidly lepiidiated 
See secs. 209 and 209 A, 

{2) Cruelty. — Cruelty, when it is of such a ciuiriicter as 
to render it unsafe for tlie wife to return to her liiisband’s 
dominion, is a valid defence to such a suit, “ It may be, too, 
that gross failure by the liusband of the performance of tie* 
obligation, which tin; marriage contract impost's on him (s. 
205) for the benefit of the wife, might, if properly proved, 
afford'good grounds for i-efusing to him the assistance of th'' 
(-ourt ” (/.'). 

(5) AgreemeM enabling wife to live separate jiom the 
husband . — An agreement entered into before marriage by 
which it is provided that the wife should be at libetty to live 
with her parents after marriage is void, and docs not afford 
an answer to a suit for restitution of conjugal rights (/). Simi- 
larly, an agreement, entered into after marriagt* between a 
husband and wife who were for some time before tlu* dale of 
the agreement living s<‘parate from each other, providing that 
they should* resume cohabitation, but that if the wife shoidd be 
unable to agree with the husband, she should be free to leave 
him, is void, and it is not a defence to the husband’s suit for 


(/) Bat Fatma v Ahmahomed (1913) 37 
Bom. 280, 17 I 0. 946 
(ff) Muhammad Muin-ud-din y Jamal 
(1921) 43 All. 660, 63 I.O 883, 
(’21) A A 152 [Btipulation for 
maintenance for life] ; Ahmad Katim 
V. Khatun Bib% (1982) 59 Cal 833. 
854, 141 I.C. 689, (’33) A.O. 27 
[no Btipulation for mamtenanro for 
life] . 

(h) Moonthta Buzloor Buheem y. 8hum- 

toonnista Begum (1867) 11 M.l A 
661 

(i) Jft. Bakh Bibi y. Quaim Din (’34) A. 

L. 907, 164 I.O. 677. 

(/) Mt. Bhawan y. Qaman (1984) 146 1. 
0. 292, (’84) A.L. 77; Abdul Karim 


V Amina Mai (1936) 59 Bom. 42ii, 
167 I.O 694, (’35) A B 808. 

(Jfc) Moonshe Buzloor Buheem v Shumaoon- 
nwtao Begum (1867) 11 M 1 A. 
651, 615, Meherallu V Sakerkha- 
noobar (1905) 7 Bom L R. 602, 
808; Buaamx Begam V Muhammad 
(1907) 29 All. 222, Uamid Hueain 
V. Kubra Begam (1918) 40 All 
332, 44 I.G 728; Genu Meah v. 
Begummah Bibi (’33) A.R. 322 
(0 Abdul y. Uueeenbi (1904) 6 Bom.L. 
R. 728; Imam AH y. Arjatunneasa 
(1913) 18 Oal W.N. 698, 21 1 0. 
87; Fatima Bibi y. Bur Muhammad 
(1020) 1 Lah. 607, 60 I.O. 88. 
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Ss. restitution (m). See secs. 215A and 237A. But an agree- 
216-216C ment to allow a second wife to live in a separate hous^ arid to 
give her a maintenance allowance has been enforced (w). 

(4) Non-payment of prompt dower amd restitution of 
conjugal rights. — See sec. 222. 

(5) False chqrge of adultery by husband against wife , — 
A false charge of adultery by a husband against his wife is a 
good ground for refusing a decree for restitution of conjugal 
rights (o). But if the charge is true, and it was made at a 
time when the wife was actually living in adultery, it is na 
ground for refusing a decree for restitution of conjugal 
rights (p). See sec. 240. 

(tf) E a' pulsion of husband from caste. — In a Bombay case, 
where tlio parties belonged to the Mussalraan Kharwa com- 
munity of Broach, the High Court refused to pass a decree 
for restitution of conjugal rights against the wife, on the 
ground that the husband having been expelled from the caste, 
the wife was not bound to live with him (q). 

216A. Suit for jactitation of marriage. — A suit will lie 
between Mahomedans in British India for jactitation of a 
marriage (r). 

Jactitation is a false pretence of being married to another. “ There can be 
no doubt that unless a man is entitled by means of the Civil Courts to put to 
silence a woman who falsely claims to be his wife, the man and others may suffer 
considerable hardship and his heirs may bo harassed by false claims after his 
death ” (s). 


216B. Suit for breach of promise to marry. — In a suit 
b} u M aliomedan for damages for brchch of promise to marry, 
the plaintiff is not entitled to damages peculiar to an action 
for breach of promise of marriage under the English law, but 
to a return merely of presents of money, ornaments, clothes 
and other things (t). 


2160. Suit for enticing away a wife. — A Mahomedan 
husband can maintain a suit for damages against a person 
who persuades or entices his wife to live apart from him (u). 


(m) MekeraUy v Sakerkhanooiai (1905) 

7 Bom h B. 602 

(n) Mt Sakina Faruq v. Shamthad Khan 

(1936) 166 I.O. 937, (’36) A. 
Pesh. 195 

(o) Musammat Maqboolan v Barman 

(1927) 2 Luck. 482, 101 I.O. 201, 
(’27) A.O. 164; Jaun Beebee v 
Btiparee (1865) 3 W.B. 98. 

(p) Jamiruddin y. Sahera (1927) 64 Ool. 

36.S, 101 I.O 60, (’27) A.O. 679. 
(?) Bai Jina v Kharwa Jina (1907) 81 
Bom. 366, 


(») (18V7)°'20‘'a11?“96.°97, supra 

(t) AbM Razak Mahomsd (1918) 43 


.... '."Ludd'en (T8i7) 14 Cal. '270 
[mufa 1 'lagej . 

(u) Muhammad Ibrahim T. Qulam Ahmsd 
(1884) 1 Bom. H.O.R. 286; A6- 
dul Karrm v. Amina Bai (1936) 30 
Bom. 426, 87 Bom L.B. 898, 157 
I.O. 604 , (’86) A.B. 808, 



CHAPTER XV. 

Dowee. 


217. Dower defined — Mahr or dower is a sum of money 
or other property which the wife is entitled to receive from 
the husband in consideration of the marriage. ' 

See Baillie, 91. 

Consideration . — The word consideration, is not iHcd in the sense in which the 
woid is used in the Contract Act. Under Mahomedun law dower is an obligation 
imposed upon the husband as a mark of respect to the wife (a). Mahmood, J., 
in Abdul^Eadw v. Salima (fi) said that it had been compared to the price in 
a contract of sale becjiuse n'lairiago is a civil contract and sale is a typical contract 
to which Mahoinedan jurists are accustomed to refer by way of analogy. If dower 
were the bride price a postnuptial agreement to pay dower would be void for 
want of consideration, but such an agreement is valid and enforcible (c). 


218. Specified dower. — (i) The husband may settle any 
amount he likes by way of dower upon his wife, though it 
may be beyond his means, and though nothing may Jie left to 
his heirs after payment of the amount. But he cannot in any 
oase settle less than ten dirhams. 

(2) Where a claim is made under a contract of dower, 
the Court should, unless it is otherwise provided by any 
legislative enactment, award the entire sum provided in the 
contract (d). 


Hedaya, 44; Baillio, 92. 

Dirham . — The money value of 10 dirhams is between three and four 
rupees (e). 

“ Dower is often high among Mahomedans, to prevent the husband from 
divorcing his wife, in yihich case he would have to pay the amount stipu- 
lated ’ ’ (/) and the mere fact that the amount stipulated is excessive or beyond 
the means of the husband is no defence to the wife's claim (g). If the husband 
transfers a field to his wife as dower she is entitled as against him to a decree 
for possession. Tf there are other sharers in the field they are not necessary 
parties to her suit and the decree does not affect their rights (h). 


(а) Baillie, Vol. I, p. 91; Abdul Eadir r. 

Salima (1886) 8 All 149; Mt. Fatima 
Bibi T Lai Dm (’87) A.L. 845, 171 
I.O. 421. 

(б) (1886) 8 All. 149. aupra. 

(c) Mt Fatima Bibi r. Lai Din, aupra; 

Jahuran Bibi v. Soleman Khan 
(1934) 68 Oal.L.J. 281, 149 I.O 
1160, (’34) A.O. 210. 

(d) Supra Bibi v. Maauma Bibi (1877) 2 

All. 673 P.B.; Banoo Bagum v. Kir 
Aun Ali (1907) 9 Bom.L.R. 188; 
Baair AH v. Bafig (1909) 18 Cal. 


W.N 163, 4 I.O. 462. 

(«) Aama Bibi v. Abdul Samad (1909) 82 
All. 167, 6 I.O. 411. 

</) ZaKeri Bagum v. Sakina Bagum (1892) 
19 I. A. 157, 165, 19 Cal. 689. 

(g) Mahomed Sultan Bagum v. Sarajuddin 

Ahmad (1986) 161 I.O. 300, T'3*i> 
A.L. 188 A. M. Md. Bbrahim v. 
Ma Ma * anr. (1939) Bang. 388, 179 
I.O. 47, (’89) A.R. 28. 

(h) Mt. Qulbaro v. Akbar Ehalid (1986) 

164 I.O. 829, (’86) A. Peah. 178. 


Ch. XV, 
Ss. 

217, 218 
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Ss, ‘ ' Unless it is otherwise provided hy any legislative enactment . ' ’ — Under th& 

218-220 0“dh Laws Act, 1876, sec. 5, the Court is not to award the amount of dower 
stipulated in the contract of marriage, but only such sum as ' ‘ shall be reasonable 
with reference to the moans of tho husband and the status of the wife ” (t). In 
Zalceri Jiegum v. Salcina Begum (j) the Privy Council held that the Act does 
not apply to a case in which a Mahomedan, Tesiding outside Oudh, marjnos in 
Oudh a woman residing in Oudh. 

Shla law. — Under the Shia law, there is no fixed legal" minimum for dower: 
Baillie, IT, 67, 68. 

219. Dower may be fixed after marriage. — The amount of 
dower may be fixed either before or at tho time of marriage, 
of after marriage (h ) ; and can be increased after marriage (1). 

219A. Contract of dower may be made by father — A 

contract of dower made by a father on behalf of his minor son 
is binding on tlie son. Such a contract may be made even 
after marriage, provided the son was then a minor (w). 
Among Sunnis the father does not, by entering into such a 
contract, become personally liable for the dower debt, nor is 
he liable for it merely because he consents to the marriage (n). 
But by a recent decision of the Judicial Committee the rule is 
otherwise among Shias when the minor son has no means of 
his own (o). See Baillie, II, 80. 

A pci ^on who guarantees tho payment of dower by tho husband is liable to 
tho wife 1 9 surety (p). 

“ Minor ” in this section means ono who has not attained puberty (q), 

220. “Proper” dower. — If the amount of dower is not 
fixed (s. 218), the wife is entitled to “proper” dower 
(wahr-i-misl) , even if the marriage was contracted on the 
express condition that she should not claim any dower. In 
determining what is “proper” dower, regard is to bo had to 
the amount of dower settled upon other female members of 
her father’s family, such as her father’s sisters. 

Hedaya, 45, 53; Baillie, 92, 95. The Judicial Committee have said that 
“ Dower is uii essential incident under the Mussalman law to the status of 
murriage; to such an extent is this so that when it is unspecified at the time the 


(i) 4.bdul Rahman r. Inayati Bibi (’31) 
A.O. 63, 130 I.O 113 
(/) (1892) 19 I.A 167, 19 Cal. 689; Rukxa 
Bagam v. Uuhammad (1910) 82 All 
477, 6 1 0 668 

{}t) .Kam.ar-v,n-nis»a v. Huiaim Bihi (1880) 

3 All, 266 P.B.; Bashir Ahmad v. 
Zubaida (1926) 1 Luck. 83, 92 I.O. 

• 265. (’26) AO. 186; Uusammat 
Amtna Bibt v. Muhammad (1929) 

4 Luck. 343," 114, I.O. 604, (’29) 


(0 


Jahuran Bibi v. SoUman Khan (1933) 
68 Cal.L.J. 251, 1^9 I.O. 1150, 
(’84) A.O. 210; Mt. Nasiban Bi v. 
Mt. Iqbal Begum (’36) A I.. 816. 


160 I.O. 806; Ohan Pir v. Fakar 
Shah (1940) 189 I.O. 726, (’40) 
A L. 104. 


(m) Basir Ah v. UaHt (1909) 13 Oal.W.N 

163, 4 1.0, 462. 

(n) Muhammad Sxddiq y. Shahab-ud-din 

(1927) 49 All. 657, 100 I.O. 686, 
(’27) A. A. 364. 

(o) Sabir Husain v. Fariand Khan (’38) 

A.PO. 80, reversing (1934) 56 All 
401, 151 I 0. 304, (’34) A A. 52. 
ip) Mt. Fatima Bibi v. Lai Din (’37) A L. 
845, 171 I.O. 421 

(q) Moshatvl y. AbM (’26) A.O. 822, 
Sp I.O. 914. 



DO WEE. 


233 


marriage is contracted the law declares that it must 1 i adjudged on definite 
principles ” (r). 

9 

Shla law. — The proper dower under the Shia law snould not exceed 500 
dwhams: Baillie, II, 71. As to Strkam, see notes to sc 218. 

221. “ Prompt ” and "deferred” dower — (i) Tlio amount 
of dower is usually split into two parts, one called “prompt,” 
which is payable on demand, and the other called “deferred,” 
which is payable on dissolution of marriage by death or 
divorce. See sec. 243 (2). 

Tlio pionipt pojtion of the dower may bo realised by the wife- at any time 
before or after consummation (rl). Dower which is not paid at once may for 
that reason be described as deferred dower bnl if it is postponed until de- 
manded by the wife it is in law prompt dowr (s). 

(5) Where it is not settled at the time of marriage 
whether the dower is to he prompt or deferred, then according 
to the Shia law, the ride is to regard the whole as prompt (t), 
hut according to the Sunni .law, the rule is to regard part as 
prompt and part as deferred, the proportion referable to 
each clas.s being regulated by custom, and, in the absence of 
custom, by the status of tin* parties and the amount of the 
dower settled (w). The Madras High Court, however, has 
taken the view that whethej the parties are Shias or Sunnis 
dower must be presumed to be prompt unless payment of the 
whole or any part of the dower is expressly postponed “ at 
least in the ^Madras Presidency, whatever the nature of the 
decisions in other provinces may be” (? ). It is not clear 
whether, in a case in which no specific portion of the dower 
has been fixed as prompt, the Court has the power, under the 
Sunni law, to award the whole amount as prompt. The High 
Court of Bombay has held that the Court has such power {iv). 

B.iilhc, 92. In Eidan v. Mamhar Husain (1877) 1 All. 483, the Court fixed 
one-fifth of a dowrer of Rs. 5,000 as “ prompt,” the wife having been a prosti- 
tute. In Tauflk'vn-nissa v. Ghulam Kambar (1877) 1 All. 506, the Court held 


(r) Hamna Bibi v. Zubaidd Bibi (1916) 
43 I.A. 294, 300, 38 AU. 581, 36 
I.O. 87, (’16) A.PO. 48. 

(rl) Rehana Ehatun v Iqtidar Vddtn 
(1943) All L..I 98, (’43) A. A 

184. 

(*) Mahadev ted v. Btbi Maniran (1938) 
12 Pot. 207, 146 I.O. 213, (’33) 
A P 281. 

(C) ilirea Bedar Buhht y. Mina Khurrvm 
Bukht (1873) 19 W.R. 315 IP.O.]; 
Masthan Sahib y. Araan Bibi (1899) 
23 Mad. 871 F.B. 

(u) Eidan v. Maihar Husain (1877) 1 AU 
483; Tauftk-un-nitsa r. » Qhulatn 
Kambar (1877) 1 All. 606; Umda 
Begum v. Muhammadi Begum 

(1010) 38 AU. 201, 9 I.O. 200; 
Muhammad y Baghir-un-nieea 

30 _ 


(1919) 41 All 602, 60 I C 740: 
Muesammat Bibi y Sheikh Muham- 
mad (1929) 8 Pat. 645. 117 TO. 
207, (’29) A.P. 207; Mangat Rai 
V Jft. Saktna Begum (1934) All 
L J. 64, 49 I C. 1211, (’34) A A 
441; Fatma Bihi v. Sadruddm 
(1865) 2 B H.O 291, Rehana 
Khatun v Iqtidar Vddin, lupra. 

iv) Sheik Muhaminud v. Ayeeha Betbi 

(1938) Mad. 609, (1937) 2 M L.J. 
779, 172 I.C. 708, ('38i A M. 107, 
(Musthon Sahib v. Asaon Bibi 
(1900) 23 Mad. 871, 10 M.L J 
123 (F.B.) coDBidered and relied 
on). 

iw) Huseeinkhan v. Oulab Ehatun (1911) 

35 Bom 386, 11 I.O. 558. 


Ch. XIV, 
5?'^ Ss. 

220, 221 
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Ss. 221- that a third of a dower of Es. 51,000 waa reasonable as “ prompt and the 
221B same proportion was fixed in Fatma Bibi v. Sadrvddin (1865) 2 Bom.H.O. '291, 
In all these eases the parties were Sunnis, and the mairiage contract *wa8 silent 
as to whether the dower was to he juoinpt or deferied. 

221A. Remission of dower by wife, — The wife may remit 
the dower or any part thereof in favour of the husband or 
his heirs. Such a remission is valid though made without 
consideration {x) fBaillie, 553]. 

But the remission must have been made with free consent. A remission 
made by a wife when she is in grc.it mental distress owing to her husband’s death 
is not one made with free consent, and is not binding on her (y). The High 
Courts of Madras (a) and Patna (a) have held that a remission made by a 
wife who has not attained majority under the Indian Majority Act, 1875, is 
invalid, though she may have attained majority by Mahomedan law. The High 
Court of Allahabad has dissented from this view of the law and held that since 
the Indian Majority A<t (sec. 2) does not affect the capacity of any person “ to 
act m tlie matter of marriage or dower,” a Mahomedan girl who has attained 
puberty is competent to relinquish her dower, though sh^ may not have attained 
the age of majority (18 years) within the meaning of the Indian Majority 
Act (l>). The Allahabad view is correct A* stipulation in a contract of dower 
that the wife should not be competent 'to remit her dower without the consent 
of her relations^ is valid (c). 


221B. Suit for dower and limitation If the dower is not 

paid, the wife, and, after her death, her heirs, may sue for 
it. The period of limitation for a^siiit to recover “ prompt ” 
dower is three years from the date when the dower is 
demanded and refused, or, where during the continuance of 
the marriage no such demand has been made, when the 
marriage is dissolved by death or divorce [Limitation Act, 
1908, Sch. I, art. 103]. The period of limitation for a suit to 
recover “ deferred ” doAvor is three years from the date when 
the marriage is dissolved by death or divorce [ibid., art. 104]. 
Where, liowever, prompt dower has not bewi fixed, a demand 
and refusal is not a condition precedent for filing a suit for 
its recovery (d). 

Limitation for prompt dower runs from the time when the dower is 
demanded and refused, but both demand and refusal must bo unambiguous (e). 

Limitation for “ deferred ” dower does not run against the Vidow during 
the period she is in lawful possession of her liushand’s property under a claim 
for her dower (/). 


(x) Ji/ani Begam v, Vmrav Begam (1908) 
32 Bom, 612 

(v) Nurannesta v. Kha{» Mahomed (1920) 
47 Cal. 537, 66 I 0 8; Uasnumiga 

Dadamiya v. Haltmunmeea HafietiUa 
(1942) 44 Bom. L. it. 120, (’42) 
A B 128. 

(*) Ail Dhummaa v. Mahommad (1918) 
41 Mad. 1026, 44 I.O 293. 

(«) A'o;?nunn«»o v. Serajuddin Ahmed 
(1938) 17 Pat. 808, 180 I.O. 208, 
(’39) A P. 133. 

(i) Qaetm Buiain r. Btbi Sanii (1982) 


(c) Mt Khadija Begum v. Nwar Ahmed 
(’36) A L, 887 

(it) Muhammad Taqi Khan v. Faromcodi 
Begum ( 

L .T Ilf 
A. 181. 

(e) Jit. ^Amtul Itneul v. Karim Bakhsh 
(1938) 142 I.O. 833, (’88) A. 

Peah. 81. 

(/) Hamid-ul-lah Khan v. J/aijo (1911) 88 
All. 668, 10 I.O. 282. 
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Where a wife is divorced by a writing, time under articles 103 nnd 104 of Ch. XV 
the Limitation Act begins to run only from the date of communication of the Qg 
writing to tl!e wife (g). The wife has the right to bring an action for the 221B-222A 
recovery of prompt dower both before and after consummation of marriage. 

The consummation has not the effect of converting prompt dower into deferred 
d^er (h). 

Non-payment of prompt dower and restitution of con- 
jugal rights. — The wife may refuse to live with her liiishaud 
and admit him to sexual intercourse so long as tlu' iirompt 
dower is not paid [Baillie, 1251. If the husband sues her for 
restitution of conjugal rights before sexual intercourse takes 
place, non-payment of the dower is a comi)lete defence to th(' 
suit, and the suit will he dismissed. If the suit is brought 
after sexual intercourse has taken place with her free con^;ent 
tile proper decree to pass is not a decree of dismissal, but a 
decree for restitution conditional on payment of jirompt 
dower (i). 

See section 216 (4) and the cases there cited. Where .1 woman is pregnant 
at the time of her marriage, but conceals the pregnancy from her husband, the 
concealment does not render the marriage invalid, nor does she forfeit her 
light to prompt dower (j). 

Debitor non prcesumitur donate . — The maxim means that a debtor is nol. 
presumed to give, that is, to make a gift. The maxim, however, has no appli 
cation as between husband and wife. Thus where a Mahomedan paid various 
sums of money from time to time to his wife, and there was no evidence that 
the payments were allocated to the dower debt, it was held that the payments 
could not bo treated as having been made in satisfaction of the debt, and that 
the wife was entitled to recover the full amount of her dower (fc). 

• 

222A. Liability of heirs for dower debt. — The heirs of a 
deceased Mahomedan are not personally liable for the dower 
debt. As in the case of other debts due from the deceased, 

.so in the case of a dower debt, each heir is liable for the debt 
to the extent only of a share of the debt proportionate to his 
share of the estate is. 33]. Where the widow, therefore, is in 
possession of her husband’s property under a claim for her 
dower [s. 224], the other heirs of her husband arc severally 
entitled to recover their respective shares upon payment of a 
quota of the dower debt proportionate to those shares (1). 


ia) Bure Khan v. Ut. Ehadim Bibi (1941) 
198 I.O. 826, (’41) A.L. 169. 

(h) Uuhommad Taqi Khan v. Farmoodi 

Beiium (1941) All. 826, (1941) 

A.L.J. 118, 196 I.O. 858, (’41) 
A. A. 181; Jit. Pukhraj Begam v. 
Hxdayat A.U Shah (1988) 178 I.O. 
182, (’88) A. Pe*h. 72 

(i) Abdul Kadir v. Salima (1886) 8 All. 

149; Kunhi ▼. Jloidin, (1888) 11 
Mad. 327; Bai Hanea y. Abdtdlah 
(1905) 30 Bom. 122; Hamiddun- 
neesa v. Zohiruddin (1890) 17 Cal. 


670; Ante Begum v Muhammad 
letafa (1933) 65 All. 743, 148 I.O. 
26, (’33) A. A. 634; Baahiram Bx 
T. Abdnt Wahab Khan (1941) 188 
I.O. 180. 

(/) KvXsumU V. Abdul Eadir (1921) 45 
Bom. 161, 69 I.O. 433, (’21) 

A B 205. 

(ft) Mohammad Sadiq y. Fakhr Jahan 
(1932) 59 I. A. 1, 6 Luck. 656, 136 
I.O. 385, (’82) A.PO. 18. 

(1) Hamira Bibi y. Zubaula Bibi (1916) 
48 I.A. 294, 88 All. 681, 36 I.O. 87. 
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Ss. A Mahomedau dies leaving a widow, a son, and two daughters. The widow 

222A, 223 entitled to a dower debt of Rs. 3,200. The widow’s share in the estate is 1/8 and 
she is liable to contribute Rs. l/8X3,200=Rs. 400. The son’s shire is 7/16, 
and he is liable to pay Rs. 7/16X3, 20ft=Rs. 1,400, and if the widow is in posses- 
sion, he is entitled to recover his share on payment of Rs. 1,400. The share of 
each (laughter is 7/32, and she is liable to pay Rs. 7/32X3, 200=rRs. 700, and 
if tho widow is in possession, she is entitled to recover her share on payment of 
1?8. 700 . 


223. Dower is a debt, but an unsecured debt. — (i) T'h,6 
dower ranks as a debt, and the widow is entitled, along with 
other creditors of her deceased husband, to have it satisfied 
on his death out of his estate. Her right, however, is no- 
greater than that of any other unsecured creditor, except that 
she has a right of retention to the extent mentioned in sec. 224 
below (w). She is not entitled to any charge on her 
Imshand’s property, thougli such a charge may bo created 
by agreement [n). 

(5) Whether a charge for a dower debt mag he created by 
a decree . — There is no doubt that it is within the competence 
of a Court to create a charge by its decree for a dower debt, 
so that if such a charge is created, and tho decree lias not beiyi 
appi'aled against and lias become final, effect will be given to 
tho charge; in other words,. a decree creating a charge is not 
a nullity for want of jurisdiction (o). But though it is not 
beyond the iiowor of a Court to pass a decree creating a 
charge, it will not ordinarily do so. To pass such a decree 
is to give tlio dower debt a priority over other debts due from 
the deceased. ' The proper decree to make is a dmple. money 
decree; and no charge is created merely because the decree 
directs execution by sale of properties mentioned (p). If a 
decree is passed creating a charge, the proper course for the 
Appellate Court is to set it aside to that extent (g). 

(5) Alienahwn by heir before payment of dower debt . — 
The right of an heir to alienate his own share as stated in 
sec. 32 (1) ah()v(‘, is not affected by the fact that the dower 
debt has not been paid. But if the widow is in possession in 


(m) Rehee Baehun v Rheikh Ilamtd 

(1871) 14 M I.A 377, 383-384; 
Samira Bibi v Zubaida Btbi 

(1916) 43 I.A. 294, 301, 88 AU. 
681, 36 I.O. 87; Mt. Saibanbi v. 
Kail Muhamudalli (1941) Na*. 164, 
(1940) N.L.J. 647, 192 I.O. 286, 

(’41) A.N 8; Suniram v. 

Mukhtyar Begam (1940) A.L J. 
789, (’40) A A. 521. 

(») Am<er-oon-JVu«a v. Uoorad-ovn-Nwia 


(1855) 6 M.I.A. 211. 

(o) Qatim Busain v Sabibur Rahman 

(1929) 56 I.A 254, 258, 8 Pat 
♦ 926, 81 Bom.L.E, 879, 117 I.C 

10, (’29) A. PC. 174; Mahomed 

Wajid V. Baiayet Sotiein (1878) 6 
I A. 211, 223-224, 4 Oal. 802, 

(p) ilft. Ahmndt Begum v Abdullah (1934) • 

151 I 0 1013, (’34) A.O 437 

(d) Abdul Rahman v. Inayati Bibi (’31) 
A.O. 63, 180 I.O. 118, 
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lieu of her dower at the date of alienation, the alienation will Ch. XV, 
be subject to her right to retain possession (rl. Ss. 

223, 224 

The dower debt stands on the same footing as an ordinary debt. An heir 
therefore may alienate his own share before payment of the dower debt just as 
he can alienate it before payment of any other unsecured debt, us so to puss 
a good title to the alienee. 


. 224. Widow’s right to retain possession of husband’s 
estate in lieu of dower. — (i) Tlte widow’s claim for dower 
does not entitle her to a charge on any specific property of 
her deceased husband [s. 2231. But when she fs in possession 
of the property of her deceased husband, having, “ lawfully 
and without force or fraud ” obtained such possession “ in 
lieu of her dower ” (that is on the ground of her claim for 
her dower, to satisfy her claim out of the rents and profits 
and with a liability to account for the balance), she is entitled 
as against the other heirs of her husband {s) and as against 
the creditors of her husband (t) to retain that possession 
until her dower is satisfied. The right to retain possession is 
extinguished on payment of the dower debt. T’his right is 
sometimes called a “lieu,” but it is not a lien in the strict 
sense of the term. 

There is a conflict of opinion whether it is necessary, to 
entitle the widow to retain possession of her husband’s 
property, that the possession should have been obtained by 
her not only “ lawfully and without force or fraud,” but also 
“ with the express or implied consent of the husband or his 
other heirs.” The High Courts of Madras (w) and 
Bombay (v) have held that no such consent is necessary. The 
High Courts of Calcutta {w) and Patna {x) jiave held that it 
is. In two earlier cases the High Court of Allahabad held 
that such consent was necessary (?/) ; in later cases it has held 


(r) Batayet Hosaein v. Doolichand (1878) 
6 I. A. 211, i Oal 402. 

(#) B«bee Bachun v. Sheikh Hamid (1871) 
n4 M.I.A. 377; Mama Btbi v 
• Ohaudhri Vakil (1925) 52 I. A. 146, 
149-160, 47 All. 250, 254-265, 86 

1.0. 179, (’25) A.PO, 68; Jahuran 
Bibi y. Soleman Khan (1933) 68 
Cal.L J. 261, 149 I.O. 1160, (’84) 

4.0. 210; Mt. Nawab Begum v 
Hueeain AH Khan (1987) 18 Lab. 
649, (’87) A.L. 738 

(() Mil. Qhafooran y. Bam Chandra Dae 
(’34) A. A. 168; Kulewn Bibi v. 
Shuini Sunder Lai (1936) All.L.J 
1027, 164 I.O, 616. (’36) A. A. 
600. 


(«) Beeju Bee y Syed Moorthiya (1920) 
43 Mad. 214, 63 I.O 905. 

(») Uaenumiya Dadamiya v. Halimunnieea 
HafizuUa (1942) 44 Bonr.L.R 126, 
(’42) A.B. 128. 

(w) Babur Bibi y. lemaU (1924) 51 Oal 
124, 80 I.O. 294, (’24) A.O. 60S, 
dissentine from Sahebjan y. Anea- 
luddm (1911) 38 Cal. 476, 9 1 0 
1031. 

(.e)- Mohammad Zobair y. Mt. Bibi Sahidan 
Pat. 798, 197 I.O. 241, 

M-un-nieea y. Bathir-un-nieea 
, 194) l7 AU. 77; Muhammad 
Eanm-CUah v. Amoni Begam (1894) 
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Ss. that 110 such consent is necessary (s). In a recent case, 
224,224A howevtu', it has again held that such consent is necessary (a). 

(^) A widow, who lias not obtained possession of her 
husband’s estate in lieu of her dower, cannot exclude the 
other heirs of her husband from possession. They are 
entitled to joint possession with her, and if they claim such 
possession, slie is not entitled to say, “ I will now go into 
Iiossession.” Her only right is to retain possession of what 
she has before they obtained possession (h). 

If a ividow has been in possession of her husband’s pioperty in his lifetime 
and continues in possession after his^dciith, the presumption is that her posses- 
sion has been lawfully obtained and is m lieu of dower (c). But if the husband 
has been in possession and the widow takes possession after his death and 
falsely elaims that her dower has been increased, she has no right of retainer (d) 
Nor is slio entitled to a retainer on the mere ground of peimissivo oceiip.ition (e) 

224A. Right of retention not analogous to a mortgage.- - 
The position of a widow claiming to retain possession of her 
husband’s property until her dower debt is paid is essentially 
different from that of a mortgagee (usufructuary or other) 
to whom the owner pledges his iiropcrty to secure repayment 
of n debt. There is no real or true analogy between the 
two (/). See sub-sec. 2 of sec. 224. 

[d died leaMiig a widow and a sister. Some time aftei J’s death, the 
widow applied to the Collector to have the entire estate of A registered in her 
name, alleging that she had been in possession of the lands as an heir and also on 
(ircount of her dower. The application was opposed by the sister, but the 
properties weie registered in the widow’s name. After ten years, the sistci 
brought a suit against the widow to recover her share (three-fourths) in the 
estate of ,1. Tho widow contended that she was entitled to remain in posses- 
sion of tlie estate until the dower debt was paid. It was held by tho Privy 
' Council that tho widow was entitled to retain possession until her dower was 
satisfied: nehee, Bachvn v. Sheikh Uamid (1871) U M.T A. 377.] 

1. JIannff obtained possession lawfully and without force or fraud. — In 
Jiebee Bachun’a case cited in the above illustration, their Lordships of the Privy ' 
Council at p. 384 said: “ The appellant (widow) having obtained actual and 
lawful possession of tho estate under a claim to hold them as heir for her dower, 
their Lordships are of opinion, that she is entitled to retain that possession 
until her dower is satisfied ... It is not necessary to say whether this right 
of the widow in possession is a lien in the strict sons-e of the term, although 


(*) Ramzan AH v. Atghari Bepam (1910) 
32 All. 663, 666, 6 I.C. 405; 
Muhammad Shoaib v. Zaib Jahan 
(1928) 50 All. 428, (‘27) A A 
860; Imtiaz Begum v. Abdul Karim 
(1931) 63 AU. 31, 128 I.O. 760, 
(’SO) A. A. 881; Zamin AH v. 
Azii-un-nw(a (1933) 65 AU. 139, 
144 I.O. 433. (’33) A. A. 829. 

(a) Mt Izhar Fatma Bibi v. Mt. An«ar BiK 
(1939) A.L.J. 642, 182 I.O. 801, 
(’89) A. A. 348 

(5) Tahir-un-nuta v. ftawab Baton (1914) 


36 All 558, 24 I.O. 938. ♦ 

(c) Abdul Sattar v. aft. Agida Bibi (1927) 

100 I.O 699, (’27) A A. 819; 
Fahtman r Balaqi (1936) 10 Luck. 
440, 153 I 0. 93, (’36) A.O. 68; 
Jtthuran Bibi r. Soleman Khan 
(1934) 58 0»1 L J. 261, 149 I.O. 
1150, (’34) A 0 10. 

(d) Jahuran Bibi r. Sblaman Khan, lupra. 
(«) Mt. Sampaha Bibi v. Mir Mahbooh 

AH (1938) All.L.J. 911, 164 I.O. 
290, (’86) A. A. 628. 

(/) Maina Bi51 v. Ohaudhri rahd (1926) 



DOWEB. 


239 


no doubt the right is so stated in a judgment of the ffigh Court iji tlie case Ch XV 
of Ahmed Eossexn v. Uussamut Zhodeja (1868) 10 W.R. 369. Whatever tlie «« 
right may»be called, it appears to be founded on the power of the widow, as a 
creditor for her dower, to hold the property of her husband, of which she had 
lawfully and without force or fraud, obtained possession, until her debt is 
satisfied, with the liability to account, to those entitled to the property, 
subject to the claim for the profits received.” 

2. The conflict referred to in the second paragraph of sub-sec. (1) of 
sec. 224 arose from the judgment of^the Privy Council in a later case llamira 
Bibi V. Zubaida Bihi (^y). In that case their Lordships said: — 

” But the dower lanks as a debt, and the wife is entitled, along with other 
creditors, to have it satisfied on the death of tho husband out of his estate 
Her right, however, is no gi eater than that of any other unsecured creditor, 
except that if she lawtiitly, with the express «>• iwj ? '’d consent of the hushanri, 
or his other heirs, obtain possession of Hie whole or (v.ri of his estate, to satisfy 
her claim with tho rents . . aecr'ong i-hcrofroiii, she is entitled to 

retain such possession until it is satisfied. This is called the widow’s lien for 
dower, and this is the only eieditor’s lien of t.lie Mussulman law which has 
received recognition in the British Indian Courts and at this Board.” 


3. The Madias High Court holds that the observations of their Lordshipw 
of tho Privy Council in the clause printed in italics above were obiter dicta. 
The Calcutta High Conrt holds, dissenting from the Madras High X’ourt, that 
their Lordships weio, in the above passage, defining the nature of the widow’s 
dower debt and ber iigiit to retain possession of her husband’s property, and 
that the observations were not obiter. It is noticeable that there is no sugges- 
tion as to the consent of the husliaiul or liis heirs in the judgment of the Pnvv 
Council in the subsequent case of Mama B>bi v. Chaudhn Vakil Ahmad (h). 
It was argued in that case that tho position of a widow in possession of her 
husband’s estate was analogous to that of a mortgagee in possession. But 
this argument was not aiccpted by their Lordships. Their Lordsliipsi observed 
that ” in tho case of a mortgage the mortgagee takes and lotaius possession 
under an agreement oi airaiigcment made between him and the mortgagor,” 
but in the case of a Mnhomedan widow who obtains possesaiou under a claim 
for her dower ‘ ‘ neither the possession of the property nor -the right to retain 
that possession when acquired is conferred upon the widow by the agreement 
or bounty of her deceased husband. The possession of the property being once 
peaceably and lawfully acijuired, tho right of the widow to retain it till her 
dower debt is paid is conferred upon her by the Mahomedan law.” 

224B. Right of retention gives no title,- -The riglil to 
hold possession does not give the widow any title to the 
property. It enables her only to retain possessioa of the 
property of which she has obtained possession [sec. 224] , and, 
if she is dispossessed, to sue for recovery of possession 
[s. 225B], The title to the property is in the hedrs including, 
of course, the widow. But her right to hold possession has 
nothing to do with the interest which she has as an heir in the 
property. As an heir she has the rights and remedies of 
an heir (i). 


62 I. A. 145, 161, 47 All. 250, 256, 
86 I.O. 679, (’26) A. PC. 63. 

(e) (1916) 48 I A. 294, 801, 38 AU. 
681. 688. 86 I.O. 87. 


(A) (1924) 62 I.A. 146, 150-151, 47 All. 
250, 265-256, 86 I.O. 679, (’25) 
A PO. 68. 

(i) See Uttthal Stngh v. Ahmad Husain 
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Ss, 2240. No right of retention during continuance of marriage. — 

5240-225 The right of retention arises for the first tinw on the 
husband’s death, unless the marriage is dissolved by divorce, 
ill which case it arises on divorce (j). 

It follows from this that if a cieditor of the husband obtains a decree 
against him, and the husband’s property is sold in execution in his lifetime, the 
wife I)as no right of retention against a purchaser in execution of the decree, 
and she must deliver possession to him. . 

224D. Liability of widow in possession to account A 

widow in possession of her husband’s estate in lieu of dower 
is bound to account to the other heirs of her husband for tlie 
rents and profits received by her out of the estate (k). But 
.she is entitled in that ease to compensation for forbearing 
to enforce her right to the dower debt; this compensation is 
allowed in the foim of interest on the dower debt (1). 

225. No right to alienate property to satisfy dower 
debt. — (j) The right of a widow to retain possession of her 
husband’s property under a claim for her dower does not 
carry with it the right to alienate the property by sale, 
mortgage, gift or otherwise (m). If she alienates the pro- 
perty, the alienation is valid to the extent of lun* own sliaro; 
it docs not affect the shares of th(‘ other heirs of her husband. 

(2) If besides alienating the property, slie delivers 
possession thereof to the alienee, the other heirs become 
(uititled to recover immediate possession of their shares nn- 
conditionally, that is, without payment of their proportionate 
share of the dower debt. The wddow is not entitled, on tlie 
alienation being set aside, to be restored back to possession ; 
by giving up possession of the property, she lost her right 
to^iold possession thereof. Whether'she also loses her right 
to recover the dower debt is an open question (n). 


368, 


(1928) 60 All 86, 103 
(’27) A. A. BS4. 

-0) Ifarayana v Biyan (1922 ) 45 Mad. 
103, 69 I.C. B77, (’28) A M. 67; 
Abdul Rahman V. Inayati Bibt (’31) 
A.O, 63, ISO 10 113 See also 

Ameer Ammal v. Sankaranaraganan 
(1900) 25 Mad. 658; Ana Kbatun 
V. Amarendra Nath (1940) 44 O.W. 
N 586, 191 I.O. 783, (’40) A.O. 
578. 

■(*) Debee Bachun v. Sheikh Hamid (1871) 
14 M.I.A. 377, 884. 

<1) Uamwa Bibt v. Zubaida Bibi (1916) 
43 I. A. 294, 88 All. 581, 36 I C. 
87, affimg (1910) 33 All. 182, 7 
1 C. 49 '4 [interest allowed at 6 per 
cent, per annum]; Woomatod v. 
Mserwnmun-nwso (1868) 9 W.R. 
318; Sahehjany. Anenruddin (1911) 


38 Cal. 476, 480-481, 9 I.O. 1031, 
Nawaet Begam v. IMafroz (1926) 
48 All. 803, 98 I.O. 978, (’20) A 
A 89 [awarding ot interest discre- 
tionary] ; Shankar Dose V. llahbuh 
Jan (’42) A. Pesh. 92 

(w) Oftufti Bibi V. Shame-un-nma (1894) 
17 All 19 [mortgage] ; Mama Btbi 
V. Chaudhn 7akU (1925) 62 I. A. 
145, 47 All. 250, 86 I 0 679, (’26) 
A.PO. 63 afilmg. (1919) 41 All. 
588, 61 I 0. 242 [gift]; Beeju Bee 
V. Sged Moorthtya (1920) 48 Mad 
214, 238, 53 1.0, 905 [sale], 

Maeammat Sitaram v. Oaneeh 
(1927) 2 Luck.. 668, 101 I 0. 714, 
('28) A 0 209; Fahman v, Bulaqi 
(1935) 10 Luck. 440, 163 I 0. 93. 
(’36) A 0 68. 

(n) Maina v. Ohaudhri Takil (1926) 
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(5) If the widow alienates the property, but does not 
•deliver possession thereof to the alienee, as where she exe- 
cutes a mortgage without possession, the other heirs are 
entitled to a declaration that the mortgage does not bind their 
shares, but they are not entitled to immediate and 
unconditional possession thereof. 

If the widow Bells or makes a gift of the property, the sale or gift is valid 
to the extent of her own share in the property. It has been said in some cases 
that the sale or gift is void altogether so as not to take effect to the 
extent even of the widow’s share (o), but there is nothing in the judgments in 
those cases to justify that view. 

This section relates to the effect of an alienation and of delivery of 
possession by the widow to the alienee of the propeity tiself The next sec.tion 
relates to the effect of a transfer by her of her nght of retention. Sec ill (b) 
to sec. 225A. 

225A. Whether right of retention is heritable and transfer- 
able. — (1) There is a conflict of opinion whellier the 
widow’s right to hold possession is transferable and herit- 
able. One view is that the right is a personal right, and it 
cannot therefore be transferred by sale, gift or otherwise (p) 
nor can it pass to her heirs on her death {q). The other view 
is that the right to hold possession is property. But is the 
right both heritable and transferable? It has been held in 
some cases that it is heritable, without expressing any opinion 
Avhether it is also transferable (r). In other cases it has been 
held that it is both transferable and heritable ( 5 ). If it is 
transferable, can it be transferred without transferring also 
the dower debt? Here again there is a difference of opinion. 
In some cases it has been held that the right to hold possession 
cannot be severed from the dower debt and transferred as a 
separate interest {t). In other cases it has been held that it 


52 I. A, 146, 47 AU 260, 86 I C 
679, (’25) A PO. 63 [iuit by heirs 
to recover their own $haret] ; Ilueam- 
mat SUaram v. Oaneth (1927) 3 
Luck. 658, 101 I.O 714, (’28) 
A 0 209 [suit by heirs to recover 

their own eharet] . 

(o) Ohuhi Bibi v. 8hame-un-niiia (1894) 

17 All. 19; Musaammat Bib% v. 
Mwaaammat Bibi (1928) 2 Pat. 84, 
70 I.O. 82, (’23) A P. 88. 

(p) Uutaffar AH v. Parbati (1907) 29 

AU. 640; See Mohammad Zobatr v. 
Mt. Bibi Sahidan (1941) Pat 798, 
197 I 0. 241, (’42) A.P. 210. 
(?) Badi All V. ATcbar AU (1898) 20 All. 
262. 

(r) AmuHah v. Ahmad (1886) 7 AU. 858; 
Maiidmian v. Bibiaaheb (1916) 40 
Bom. 84, 80 I.O. 870; Jambi Bibi 
V. Abbaa AU (1941) N.L J. 181, 
105 I 0. 706, (’41) A N. 187. 


(«) AH Bakhah v. Allahdad (1910) 32 

All. 651, 661, 6 I.O. 376; Amir 
Haaan v. Mohammad (1932) 64 

All 499, 136 I 0. 833, (’32) A. A. 
346; Abdulla v Shamaod-Haq 
(1921) 43 AU. 127, 131, 58 I.O. 
888, (’21) A A. 262; Baejn Bee v. 
Syed Moorthiya (1920) 48 Mad 214, 
237, 63 I.O. 905; Majidmian v 
Bibiaaheb (1916) 40 Bom. 34, 47- 
49, 80 I.O. 870; Muaeammat Bibi 
y, Muaeammat Bib% (1923) 2 Pat. 
84, 70 I.O. 312, (’23) A.P. 83; 
Muaammat Sogia v. Muaammat Kita- 
ban (1928) 7 Pat. 141, 107 I.O. 
319, ('28) A.P. 224; Sheikh Abdur 
Rahman v. Sheikh Wall (1928) 2 
Pat 76, 68 I.O. 601, (’28) A P. 


(() AH Bakhah v. Allahdad (1910) 82 All. 
661, 667, 6 I.O. 376; Amir Baaan 
r. Mohammad (1932) 64 AU 499, 


Ch. XV, 
Ss. 

225, 225A 
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can be so transferred («). But a transfer merely of the 
dower debt does not pass to the transferee the rigljt to hold 
possession (t). In Maim Bdbi v. Chaudhri Vakil {w), the 
Privy Council expressed a doubt whether a widow can trans- 
fer either the dower debt or the right to hold possession. All 
that can now be said with certainty is that the right to hold 
possession is heritable. Though it cannot be said with cer- 
tainty whether it is also transferable, the balance of authority 
in India is in favour of the view that it is also transfer- 
able (wl). 

(2) Assuming that a widow can transfer her dower debt 
and her right to hold possession till that debt is paid, a deed 
executed by her, which fails to effect a transfer of the owner- 
ship with which it purports to deal, cannot operate to transfer 
the dower debt and the right to hold possession {x). 

IllustraUona. 

I (a) A Maliomedan dies leaving a widow, a daughter, and his father. The 
widow is in lawful possession of her husband’s property in lieu of her dower. 
The widow dies leaving the daughter as her only heir. The daughter is entitled 
to retain possession of the property. The father is not entitled to possession 
of his share until he pays his proportionate share of the dower debt. But if 
the widow herself has not obtained possession in her lifetime, the daughter as 
her heir w not entitled to go into possession (y). 

(b) A Mahomedan dids leaving a widow and a brother. The widow is m 
lawful possession of her husband’s property in lieu of her dower. The brother 
IS not entitled to possession of his share until ho pays his propoitionato share 
of the dower debt [s. 226]. The dower debt remains unsatisfied, and the widow 
sells the whole property to satisfy the debt, and delivers possession thereof to 
the purchaser. The sale-deed does not purport or attempt to transfer the 
dower debt or the right to hold possession to tho purchaser, assuming that they 
could bo transferred. What is the effect of the sale ? The sale passes to the 
purchaser only tho widow’s sharo and the right to the possession of that sliaie 
fs. 225], What is the effect of the delivery of posisession to the purchaser ? 
The effect is that the brother, who was not entitled, before delivery of posses- 
sion, to possession of his share until he paid his share of the dower debt, becomes 
entitled to immediate possession of his share without paying his share of tho 
debt [see s. 222A]. The purchaser is not entitled to retain possession of tho 
brother’s share until the brother pays his share of the dower debt; the reason 
is that the deed does not purport to transfer to him either the dower debt or 


186 1.0 883, (’32) A. A 346; 

Sheikh Abdur Rahman v. Shnkh 
Wah (1928) 2 Pst. 76, 68 I.O. 
601, (’23) A.P. 72; Noth AH v. 
Shameunnieia Btbt (1980) All 322 
(1939) A L.J. 138, 183 I.O. 379. 
(’39) A. A 819. 

(tt) Abdvtta V. Shams-ul-Jfag (1921) 48 

AU. 127, 131, 68 I.O. 883, (’21) 
A. A. 262; Mueiammat Bibi r. 
Muitammat Bibi (1923) 2 Pat. 84, 
70 I.O. 312, ('23) AP. 83; Muiam- 
mat Sogia t. Mueammat SUaban 
(1928) 7 Fat. 141, 107 I.O. 819, 
(’28) A.P. 224. 

(v) Amir Eaean v. Mohammad (1983) 64 


AU. 499, 136 I.O. 883, (’32) A. A. 
345. 

(w) (1925) 63 I. A. 145, 159, 47 AU. 250, 
262, 86 I.O. 679, ('25) A, PC. 83. 
(wl) Cooverbai v. Hayatbi (1943) 45 

Bom Ij R 730 

(») Jfomo Bib\ V. Ohaudhri YakU (1926) 
52 I.A. 145, 47 All. 250, 86 I 0. 
679, (’25) A.PO. 68; Mueammat 
Sitaram t. Ganeah (1927) 2 Luck. 
668, 101 I.O. 714, (’28) A.O. 209; 
See Mohammad Zobair v. Mt. B\bi 
Sahidan (1941) Pat. 798, 197 I.O. 
241, (’42) A.P. 210. 

(o) Tahir-un niiaa v. Nawab Batan (1914) 
86 All. 668, 24 I.O. 988. 
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the riglit to hold possession. Nor is the widow entitled to have the possession 
restored hack to her, for by giving up possession, she lost her right to hold 
possession. sThe purchaser has his remedy for the price paid by him against 
the widow. Whether the widow is entitled to recover the dower debt out of 
the other properties of her husband, is an open question. Probably she is ] 

225B. Suit for possession by widow who is dispossessed 

If a widow who is in possession of her husband’s property 
under a claim for her dower, is wrongfully deprived of her 
possession, she may bring a suit for recovery of posses- 
sion (z). If the property is immovable, the* suit must be 
brought within six months from the date of dispossession (a) 
[Limitation Act, 1908, Sch. I, art. 3]. If it is movable, it 
must be brought within three years from the date on wliich 
slio first learns in whose possession it is [ibid.y art. 48]. 

The widow’s light to sue for possession has nothing to do witli lier right 
to hold possession. It is the ordinary right of a person who, though he has no 
title to the property (s. 224B), is entitled to sue for iiosscssion, if he is wumg 
fully dispossessed. In the case of immovable property, such right is given hv 
the Specific Eelief Act, 1877, sec. !*. In the ease of movables, the light to sue 
18 a common law right. 

2250. Widow’s possession no bar to a suit for dower.- 

(1) The fact that a widow is in possession of lior husband’s 
property under a claim for her dower, is no bar to a suit by 
her against the other heirs of her husband to recover tin* 
dower debt. But she must in such a suit offer to give up 
possession of the property {h). She cannot both retain 
possession and have a decree for her dower debt. 

(2) If she sues for part only of the dower debt, she 
cannot afterwards sue for the balance of the debt (c). Sei^ 
Code of Civil Procedure, 1908, 0. 2, r. 2. 

It has been hold in Calcutta (d) that if tho widow is in possession of lio.- 
husband’s prpperty under a claim for her dower, the proper course foi her 
to follow is to bring an administration suit in which the property can be placed 
in the hands of the Court, an account bo taken of tho profits received by liei- 
and of the interest due to her on the dower debt, and appropriate diioftioiis 
given for the satisfaction of her claim by sale of tho assets or otlieruise. 

226. Suit by heirs for their shares and res judicata. — 
Where in a suit against the widow by the other heirs of 
her husband for recovery of their shares a decree is passed 


(*) Majtdmian v. Bibitahtb (1916) 40 

Bom. 34, 49-60, 80 I.O. 870 [suit 
by s widow sod heira of a deceased 
co-widow]; A-zizullah v. Ahmad 
(1886) 7 All. 858 [suit by heirs of 
a deceased widow] . 

(a) Mathal Singh y. Ahmad Husain (1928) 

60 AU. 86. 103 I.O. 868, (’27) A. 
A. 534 

(b) GhtiUm AH v. Sagir-vUiitta (1901) 23 


All. 432. 

(e) Kam» Fatima v. Ham Nandan (1923) 
45 AU. 384, 73 I.O. 977, (’23) 
A. A. 881. 

(d) Mina Mohammad v. Shatadi Wahida 
(1914) 19 O.W.N. 602, 28 I.O. 
101. See also Davathammal v. 
Patari (’25) A.M. 1064, 88 I.O. 
867. 


Ch. XV, 
Ss. 

225A-22$ 
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Ss. for possession conditional upon their paying their pro- 
226, 226A portionate amount of the dower debt within a specified time, 
and the decree provides that if the plaintiffs fail to pay the 
decretal amount within that time the suit should he dismissed, 
and the suit is eventually dismissed for non-payment, the 
dismissal does not operate as res judicata so as to bar a 
subsequent suit by the same plaintiffs against the widow for 
[josscssion of the same property based upon the ground that 
the dower dtebt has since been satisfied from the income of 
the pri^perty. The non-fulfilment of the condition attached 
to the decree extinguishes only the right to recover imme- 
diatc possession. It does not extinguish the proprietary 
interest of the heirs of their right to recover possessiin when 
the dower debt is satisfied at some future time either by the 
plaintiffs or out of the profits of the property. The effect 
of dismissal is simply to relegate the parties to the position 
in Avhich they were before the first suit was brought (e). 

226A, Kharch-i-pandan.— Kharch-i-pandan literally means 
betel box expens(!s and is a personal allowance to the wife 
customary among Mahomedan families of rank. The allow- 
ance is also called an allowance for mewa khori (/). When 
the parties are minors the contract is made between the 
respective parents, and in such a case the wife as beneficiary 
is entitled to enforce it {g). 


if) Main a liibi 7 . Ohaudhn Vaktl (1925) 
52 I, A. 145, 47 AU. 250, 86 I.O 
579, (’25) A PO. 63; Nawan 

Btgam v. Dxlafrot (1926) 48 All. 
803, 98 I.O. 978, (’27) A A 39. 
(/) Sikandra Ara v Haran Ara (1936) 
165 I.O. 70, (’36) A 0 196 


(g) Ehwaja Muhammad v. Jlusami Btgam 
(1910) 37 I A. 152, 82 All 410, 
7 1 0. 237; Muhammad Ah v. 

Fahma (1930) 11 Lah 85, 119 I C. 
486, (’29) A.L. 660; Saijad AH 
Khan V. Badihah Begum (1936) 
164 I.O 82.3, (’86) A 0 386 



CHAPTER XVI. 

Divorce. 

A. Divorce by husband. 

227. Different formB of divorce. — Tho contract of marriagG 
under the Maliomedaii laAv may bo dissolved in any one of 
the following ways: (1) by the husband at his will, without 
the intervention of a Court; (3) by mutual consent of the 
husband and wife, without the intervention of a Court; (3) 
by a judicial decree at the suit of the husband' or wife. The 
wife cannot divorct' Inu-self from her husband without his 
consent, except under a contract whether mad(* before or 
after marriage [s. 2331, but she may, in some cases, obtain 
a divorce by judicial decree [ss. 239-2411. 

When the divorce proceeds from tlie husband, it is called 
talak (ss. 228-234); when it is effected by mutual consent, 
it is called kJiula (s. 235) or mvhara’at (s. 236) according to 
tho terms of the contract between the parties. 

228. Divorce by talak. — Any Mahomedan of sound mind, 
who has attained puberty, may divorce his wife whenever h(' 
desires without assigning any cause (a). 

Macnaghten, p. 59; Tledayu, 75; Baillie, 208-209. 

228A. Contingent Divorce. — A divorce may be pronounced 
so as to take effect on the happening of a future event. 
In an Allahabad ease the husband agreed to pay* his wife 
maintenance within a specified time and in default the writ- 
ing to operate as a divorce. It was held that on the husband’s 
default the writing took effect as a valid' divorce (5). 

229. Talak may be oral or in writing — A talak may be 
effected (1) orally (by spoken words) or (2) by a written 
document called a talaknama (c). 


(а) AAmod K(uim v. Khatun Bibi (1932) , 

69 Cal 833, 141 I.O. 689, (’33) 
A.O. 27. 

(б) Baehchoo v. Bitmillah (1936) All L J. 

302, 163 I.O. 228, (’36) A. A. 387. | 


(c) See Ua Mi ▼. KaWmdir Ammal (1927) 
64 I. A. 61, 5 Bang. 18, 100 I.O. 
1, (’27) A.FO. 16 afarmmg 2 Rang. 
400. 


Ch. XVI, 
Ss. 

227-229 
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S. 229 (1) Oral Talak. — No particular form of words is pres- 

cribed for effecting a talak. If the words artj^ express 
(saheeh) or well understood' as implying divorce no proof 
of intention is required. If the words are ambiguous 
(Jcinnyat), the intention must be proved (d). It is not neces- 
sary that the talak should be pronounced in the presence of 
the wife or even addressed to her (e). In a Calcutta case 
the husband merely pronounced the word “ talak ” before a 
family coinicil and this was held to be invalid as the wife was 
not named (/). This case was cited' with apfiroval by the 
Judicial Committee in a case where the talak was valid 
though pronounc(‘d in the wife’s absence, as the wife was 
named (ff). The Madras High Court has also held that the 
words should rcd’er to the wife (Ji). The talak pronounced 
in the absence of the wife takes effect though not communi- 
cat('d to her, but for purposes of dower it is necessary that it 
should come to her knowledge (i ) ; and her alimony may 
continue till she is informed of the divorce (j). As the 
divorce becomes effective for purposes of dower only when 
communicated to the wife, limitation under Art. 104 for the 
wife’s suit for deferred dower runs from the time when the 
divorce comes to her notice (k). 

Ecdaya, 76; BaUlie, 213, 229, 233. 

Words of divorce. — The words of divorce must indicate an intention to 
dissolve the marriage. If they are express (saheeh), e.g., “ Thou art divorced,” 
'‘I have divorced thee,” or “ I divorce my wife for ever and render her 
haram for me ” (Rashid Ahmad v. Anisa Ehatun (1932) 59 I.A. 21), they 
clearly indicate an intention to dissolve the marriage and no proof of intention 
IS ncce.ssiary. But if they are ambiguous (hinayat), e.g., “Thou art my cousin, 
the daughter of my unede, if thou goest ” (Hamid Ali v. Imtiagan (1878) 2 All. 
71) 01 “ T give up all relations and would have no connection of any sort with 
you ’’ (Wajiii Ah v. Jafar Husain (1932) 7 Luck. 430, 136 I.C. 209, (’32) 
A O 34), the intention must be proved. 

(2) Talak in writing . — A talaknama may only be the 
record of the fact of au oral talak (1 ) ; or it may be the deed 


(d) Mu Ui 7. Kallander Ammal, supra; 

Asha Bibi v. Eadir (1909) 33 Mad. 
22, 8 I 0 730; Wahid Khan v. 

Zamab Bibt (1914) 36 All 458, 26 
1 0. 887; Ibrahim v. Sped Bibi 
(1888) 12 Mad. 68. 

(e) Ma v. Kallander Ammal, supra; 

Ahmad Kasim v. Khatoon Bibi 
(1982) 69 Oal. 638, 141 I.O. 689, 
(’88) A.O. 27; Fulehand v. Ifatib 
Ah (1909) 86 Oal. 184, 1 I.C. 
740; Sarabai v. Bdbiabai (1905) 80 
Bom. 538 (obiter). 


(/) Furiund Eussem v. Janu Bibee (1878) 
4 Oal. 588. 

(0) Rashid Ahmad v. Anisa Khatoon 

(1932) 59 I A. 21, 64 All. 46, 135 
I.O. 782, (’82) A.PO. 25. 

(A) Asha Bibi v. Eadir, supra. 

(1) Fulehand v. Xatib Ali, supra. 

(/) Mo Mi T. KaUandsr Amntai, supra, 
ik) Kathiyumma v. Urathsl Uarakkar 
(1981) 188 I.O. 875, (’31) A.M. 
647. 

(I) See Rashid Ahmed v. Anisa Khatun, 





DIVORCE. 


247 


Tjy which the divorce is effected. The deed may be executed Ch. X7I, 
in the presence of the kazi (m) or of the wife’s father (w) S. 229 
or of other witnesses (o). The deed is said to be in the 
customary form if it is properly super.seribed and addressed 
so as to show the name of the writer and the person 
addressed. If it is not so superscribed and addressed it is 
said to be in unusual form. If it is in customary form it is 
called “ manifest ” provided that it can be easily read and 
comprehended. If the deed' is in customary form and mani- 
fest the intention to divorce is presumed. Otherwise the 
intention to divorce must he proved. In the imdernoted 
cases (p) the talaknamas were held to bo customary and 
manifest and so operative without proof of intention. On 
the other hand if the deed is in the form of a declaration not 
addressed to the wife or any other person, it is not in custo- 
mary form and is not effective if there was no intention to 
divorce (q). If the talaknama is customary and manifest 
it takes effect immediately (s. 232) even though it has not 
been brought to the knowledge of the wife (r). In a Bombay 
case the talaknama was communicated to the wife within a 
reasonable time and the Court observed that this was suffi- 
cient (s). This, however, was not a finding that communi- 
cation within a reasonable time is necessary and the talak- 
nama operated from the date of execution. But as in the 
case of an oral talak, communication may be necessary for 
certain purposes connected with dower, maintenance and her 
right to pledge her husband’s credit for means of subsis- 
tence (t). If an acknowledgment of divorce is made by the 
husband, the divorce will be held to take effect at least from 
the d^te upon which the acknowledgment is made (u). 

Shla law. — A talak under the Shia law must be pronounced orally in the 
presence of two comiietent witnesses: Baillie, II, 117. A talak communicated 
in writing ia not valid, unless the husband is physically incapable of pronouncing 
it orally: Baillie, II, 113-114. 


(to) Sarabai v. Rabiabai (1906) 80 Bom. 
687. 

(n) Waj Bibee . Azmul Ali (1868) JB W. 
R. 28. 


( 0 ) Bajaeaheb, In re (1920) 44 Bom. 44, 
64 I.O. 678; 69 Oal. 888, tupra. 

(p) Sarabai y. Rabiabai 80 Bom. 687, 1 
' Mahomed lehaq v Mt. 5atran I 

(1986) 168 I.O. 968, (’38) A.L. 
611. 

(q) Raeul Bakheh v. Mt. BhoUn (1932 > 

18 Lah. 780, 188 I.O. 184, (’82) 
A.L. 498. 

(r) Ahmad Katm t. Khatoon Bibi (1982) < 


69 Oal. 833, 141 I.O. 689, (’88) 
A.O. 27: Raiataheb, In re (1920) 
44 Bom. 44, 64 I.O. 678; Maho- 
med lehaq r. Mt. Sairan (1936) 168 
I.O. 963, (’36) A.L. 611. 

(«) Rajaeaheb, In re, eupra, 

(t) Ahmad Kaeim y. Khatoon Bibi (1982) 
69 Oal. 888, 141 I.O. 869, (’83) 
A.O. 27. 

(«) Aegmat UUah v. Khatun-un-niea 
(1989) AU. 768, (1939) A.L.J. 
804, 184 I.O. 617; (’89) A. A. 
692. 
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230. Diflferent modes of talak.— A talak may be effected 
in any of the following ways , 

{!) Talak ahsan.— This consists of a single pronounce- 
ment of divorce made during a tuhr (period between 
menstruations) followed by abstinence from sexual inter- 
course for the period of iddat (s. 199). 

When the marriage has not been consummated, a talah in the ahsan form 
may be pronounced even if the wife is in her menstruation. 

(2) Talak hasan. — This consists of three pronounce- 
ments made during successive tuhrs, no intercourse taking 
place during any of the three tuhrs. 

The first pronouncement should be made during a tuhr, the second during the 
next tuhr, and the third during the sucoeedvng tuhr. 

{3) Talak-ul-hidaat or talak-i-badai — This consists of — 

(i) three pronouncements made during a single tuhr 
either in one sentence, e.g., “ I divorce thee 
thrice/' or in separate sentences, e.g., “ I divorce 
thee, I divorce thee, I divorce thee” (v) •, or, 

(ii) a single pronouncement made during a tuhr 
clearly indicating an intention irrevocably to dis- 
solve the marriage (tv),' e.g., ” I divorce thee 
irrevocably.” 

Hedaya, 72, 73, 83; Baillio, 206, 207, 226 

Tatal'-ns-sunnat and talalc-ul-btdaat. — The Ilanafis recognize two kinds of 
talak, namely, (1) talak-us-sunnat, that is, talak according to the rules laid down 
in the minnat (tiaditions) of the Prophet; and (2) talalc-ul-bvdaat, that is, new 
or irregular lalak. Talak-ul-bidaat was introduced by the Omoyyado monarchs 
in the second century of the Mahomedan era. Taldk-ue-sumat is of two kinds, 
namely, (1) ahsaii, that is, most proper, and (2) hasan, that is, proper. The 
talak-vl-bulaat or heretical divorce is good in law, though bad in theology, and 
it is tlie most common and prevalent mode of divorce In this country (a:), in- 
cluding Oudh (y). In tho ease of talak ahsnn and talak hasan, the husband 
has an opportunity of reconsidering his decision, for the talak in both these 
cases docs not become absolute until a certain period has elapsed (s, 231), and 
the husband has the option to revoke it before then. But the talak-ul-bidaat 
becomes irrevocable immediately it is pronounced is. 231). The essential fea- 
ture of a talak-ul-bidaat is its irrevocability. One of the tests of irrevocability 
is tho repetition three Umes of the formula of divorce unthun one tuhr. But tho 
triple repetition is not a necessary condition of ialak-ul-bidaat, and the inten- 
tion to render a talak irrevocable may bo expressed even by a single declara- 
tion. Thus if a man says: “ I have divorced you by a talak-ul-bam (irrevo- 


(v) In re J.bdul AH (1888) 7 Bom. 180; 

Amir-ud-dtn v. Khatan BiM (1917) 
39 All 871, 89 I 0. 613. 

(w) Sarabai v Babmbai (1905) 80 

687; Shnkh Fatlur v. Xut 
AUha (1929) 8 Pst. 690, 116 I.O. 


646, (’29) A.P. 81. 

(x) Amvr-ud-din v. Khatun Bihi (1917) 
39 All. 371, 876, 39 I.O. 618. 

(v) Sheikh Foslur v. UaeOmmat Atiha 
(1929) 8 Pat. 690, 115 I.O. 546, 
(•29) A.P. 81. 
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cable divorce)/’ the ialak is talah-ul-bidaat or talale-i-badai and it will take jjyj 
effect immediately it is pronounced, though it may be pronounced but once. « ’ 

Here the iwe of the expression “ bain (irrevocable) ” manifests of itself the oonnoo 
intention to effect an irrevocable divorce. ZoU-Zo4 

Talak-ul-bidaat and tuhr. — The High Court of Piitna has expressed tlie 
opinion, relying on a passage on p. 74 of the Eedaya, that a talah-nl-lKlaaf 
effected by a triple pronouncement is valid even if it is pronounced when the " 
wife is in her menstruation (a). 

Shla law.— The Shia lawyers do not recognize the validity of taJak-ul-bidaat. 

Baillie, II, 118. 

231. When talak becomes irrevocable (/) A talak in the 

aJksm mode [s. 230 (1)] becomes irrevocable and complete 
on the expiration of the period of uidat (s. 19!)). 

(2) A talak in the hasaii mode Is. 230 (2)] becomes 
irrevocable and complete on the third pronomicemcni, 
irrespective of the iddat. 

(3) A talak in the hadai mode [s. 230 (3)] becomes 
irrevocable immediately it is pronounced, irrespective of the 
iddat (a). As the talak becomes irrevocable at once, it is 
called taluk-i-hain , that is, irrevocable talali. 

Eedaya, 72-73; Baillie, 206-207, 226. 

Until a talak becomes irrevocable, the husband has tlu' 
option to revoke it which may be done either expressly, or 
implied as by resuming sexual intercourse. 

Eedaya, 103 104; Baillie, 287-288 

As to the right to contract another mainage aftci divorce, see sec. 243 (i) 

Ah to remairiage of divorced couples, see sec. 243 (.6). 

232. When talak in writing becomes irrevocable in the 

absence of words showing a different intention, a divorce in 
writing operates as an irrevocable divorce (tulak-i-bain), and 
takes effect immediately on its execution (h). 

Baillie, 234 

In a Bombay case (c), a Hanafi Mahomedau appeared before the Kazi of 
Bombay and executed a talaknama, which ran as follows: “As on account of 
some disagreement between us there has arisen some iU-feeling, I, the cleclaiant, 
appear pcr.sonally before the Kazi of my free will, and divorce Sarabai, iny wife 
by ntka, by one bain-talaJc (irrevocable divorce), and renounce her from the 
state of being my wife.” In the course of his judgment, Batchelor, J., said: 

“ To my mind this talaknama is decisive; it describes the divorce as talak-ul-bain 
and emphatically declares that all rights and liabilities between Adam and plain- 


(i) Sheikh Fazlur v llusammat Aitha 
(1929) 8 Pat 890, 116 I.O 646, 
(’29) A.P. 81. 

(a) Rashid Ahmad y. AnUa Khatun (1932) 
69 I. A. 21, 27, 64 AU. 46, 52, 135 
I 0 762, (’82) A. PC. 26, 


32 


(b) Baillie, 233; Sarabai y. Rabiabai 

(1905) 30 Bom 637; Ml. Eayal 
Khatun Y, Abdulla Khan (’87) A.L 
270. 

(c) (19h5) 80 Bom. 637, 546, nipro. 
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232, 233 


tiff as husband and wife have ceased and determined Tlieie is ample authority 
in the books for the view that such a writing, even though not communicated to 
tlie wife, effects an irrevocable (that is merely the English renderiifg of iatn) 
divorce as from the date of the document.’' The ticed was not in customary 
form because it was not addressed to the wife (s 22nA.A.)) but the learned 
Judge appears to have thought it was, because it was in a form in common use. 
The question of intention was however immaterial as the intention to divorce 
appeared from the facts of the case (d). 

But the writing may show an intention to the contrary . Thus if the writing 
says “ when this my letter reaches thee, then thou art repudiated,” the talah 
does not take effect until the actual receipt of the letter; Baillie, 234. Similarly, 
if the writing says, “ I have divorced thee on the 15th September 1913, and the 
period of the third divorce will expire on the 15th November 1913,” the talal' 
contemplated by the husband is a talak hasan fs. 230 (2)], and there is no 
divorce unless two more pronouncements arc made (o). 

233. Stipulation by wife for right of divorce. — An agree- 
mont made, whether before or after marriage, hy which it is 
provided that the wife should' be at liberty to divorce herself 
in specified eontiugoncies is valid, if the conditions are of a 
reasonable nature and are not opposed to the policy of 
the Mahomedan law. When such an agreement is made, 
the wife may, at any time after the happening of any of the 
contingencies, repudiate herself in the exercise of the power, 
and a divorce will then take effect to the same extent as if a 
talaJc had been pronounced by the husband (/). The power 
so delegated to the wife is not revocable, and she may exercise 
it oven after the institution of a suit against her for 
restitution of conjugal rights (g). 

BailUe, 19. 

[(a) A enters into an agreement before his marriage with B, by which it is 
provided that A should pay B Rs. 400 for her dower on demand, that he should 
not beat or ill-treat her, that he should allow B to be taken to her father ’s house 
four times a year, and that if ho committed a breach of any of the conditions, 
B should have the power of divorcing herself from A. Some time after the 
marriage B divorces herself from A, alleging cruelty and non payment of dower . 
A then sues B for restitution of conjugal rights. Here the conditions are all 
of a reasonable nature, and they are not opposed to the policy of the Mahomedan 
law. The divorce is therefore valid, and A is not entitled to restitution of 
conjugal rights; EamidooUa v Wateunnxssa (1882) 8 Cal. 327.] 

Tala}: hy tafweea {delegation of power). — ^The agreement in the above case 
may be supported on the doctrine of tafwee^, which is an essential part of the 


(d) See the criticism in Ruml Bakk$h v 
Mt Bholan (1932) IS Lsh 780, 
138 I 0. 134, (’32) A.L. 498. 

(«) Ghulam Uohu-ud-din v. Shitar Hxutam 
(1929) 10 Lsh. 470, 114 I.O. 74, 
(’29) A.L. «. 

(/) HamidooUa v, Faitannista (1882) 8 
Osl 827; Ai/atunnetia Bieb* ▼. 
Karam AH (1909) 36 Osl. 28; 

Maharam AH v. Av*>a KhaUim 


(1915) 19 Ciil W.N. 1226, 81 I.O. 
562, Sainuddin v. Latifannesia 
Bxb\ (1919) 46 Cal. 141, 48 I.O. 
609 [agreement afttr marriage]: 
Mahomed Famn v. Mimtaz Begum 
(1936) 181 I.O. 701, (’86) A.L. 
716. 

(g) (1919) 46 Cal 141, 48 1 0. 609, 
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Mahomedan law of divorce. Under that law the husband may in person repudiate XVI 

his wife, or he may delegate the) power of repudiating her to a thiid party, or ‘ Og ’ 

even to fSotwife: Baillie, 238; such a delegation of power is called fafwees. ooo ooAA 

“ When a man has said to his wife ‘ Repudiate thyself,’ she can repudiate her- 

eelf at the meeting, and he cannot divest her of the power ’ ’ • Baillie, 254 

“ When a man has said to his wife, ‘ Choose thyself to-day,’ or ‘ this month,’ 

or ‘ month ’ or ‘ year,’ she may exercise the option (of repudi.ation) at any ime 

within the given period Baillie, 242-. Tl\e agreement in the caao cited in 

ill. (a) may be regarded as a case of repudiation by the wife under an authority 

from the husband, in other words, as a talalc by tafweez. Such a divot ce, though 

it is in form a divorce of the husband l)y the wife, operates m taw as a 

talak of the wife by the husband. 

[(b) An agieement "between husband and wife by winch the husband autho 
rises the wife to divorce herself from him in the event of Ida marrying a second 
wife without her consent is valid: Maharam Ali v Ayesa Khatum (1915) 19 
Cal W. N. 1226, 31 l.C. 562; Sadiya ISeguiu v Ata Ullah (1933) 144 1 C 
497, (’33) A.L. 885; Badarannissa v. Mafiattala (1871) 7 Bong. L K 442 
A single judge of tlie Calcutta High Court h.is held that such an agreement may 
be arrived at by their guardians where the parties to the marriage are minors (h)-] 

At any time after the happening of 'the contingency. — Where a power is 
given to a wife by the marriage contract to divorce herself on her husband 
marrying again, then if her husband docs marry again, she is not bound to 
exercise her ojition at the very first moment she hears the news The wrong 
done to her is a continuing one, and she has a continuing right to exercise the 
power (t). 

234. Talak under compulsion. — If the words of divorce used 
by the husband are “ express ” (s. 229), the divorce is valid 
even if it was pronounced under compulsion (j), or in a state 
of voluntary intoxication, or to satisfy bis father or some 
one else (k). 

Hedaya, 75, 76; Baillie, 208-210. 

SMa law. — A divorce pronounced in the circumstances stated in this section 
is invalid under the Shia law: Baillie, II, 108. 

234A. Talak when marriage solemnized in England according 
to English law — A civil marriage, solcmnizecf at a Registrar’s 
office in London between a Mahomedan domiciled in India 
and an English woman domiciled in England, cannot be dis- 
solved by the husband handing to the wife a talakncma 
{writing of divorcement (s. 232)], although that would be 
an appropriate mode of effecting the dissolution of a Maho- 
medan marriage under Mahomedan law (1). 

The reason is that such a marriage is a Christian marriage by which is 
meant the voluntary union for life of one man and one woman to the exclusion 


<A) MarfatcUi Uirja t. Jdbedanneisa Bibt 
(1941) 1 Cal. 401, 46 O.W.N. 910, 
197 I.O. 826, ('41) A.O. 667. 

<i) Ayatunneata Beebee v. Karam Ah 
(1909) 86 Cal. 28, 1 I.O. 618. 

(I) Ibrahim v. Enayatur (1869) 4 Beng. 
L.B.A.O. 18. 


(ft) Rathid Ahmad v. Aniaa Ehatun (1982) 
69 I A. 21, 27, 64 All. 46, 62-68, 
135 I.O. 762, (’32) A. PC. 25. 

(1) Bax v. Sammaramith, Supenntendant 
Bagiatrar of Karriagaa [1917] 1 

X.B. 684. 
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of all others; it is not a marriage in the Mahomedan sense which can be dissolved 
in Mahomedan manner. A Mahomedan marriage, being a polygamous marriage, 
is not, for certain purposes of English law, regarded as a marriagi. But this 
reason ceases to apply when the wife becomes a convert to Islam. The Bom- 
bay High Court has held that a civil marriage in Scotland between a Christian 
woman subsequently converted to Mahomedanism and a Mahomedan domiciled 
in British India can be dissolved by taldk. This is on the ground that the 
rights and liabilities arising out of the marriage contract are governed by the 
lex domicilii (m). 

234B. Ila. — Divorce by Ila is a species of constructive 
divorce which is etfected by abstinence from sexual inter- 
course for the period of not less than four months pursuant 
to a vow. According to Shafe’i law, the fulfilment of such 
a vow does not per se operate as a divorce, but gives the wife 
the right to demand a judicial divorce. 

Baillic, 89C-304; Uedaya, 109. See the opening passages of Sura XXXIIT 
and Sura LVIIT of the Kor.an and Sale’s notes thereon in his translation 

^ 234C. Zihar — Zihar is a form of inchoate divorce. If the 
liusband compares his wife to his mother or any other female 
within prohibited degrees the wife has a right to refuse her- 
self to him until he has performed penanci'. In default of 
expiation by penance the wife has the right to apply for a 
judicial divorce. Cases of zihar are unknown in India and it 
has been doubted by text book writers vlietlKu- the wife’s 
riglits uiuh'r zihar would be enforced by Courts in British 
India. But the law of zihar has now received statutory recog- 
nition in sec. 2 of the Shariat Act, 19I57. 

Ueihuja, 117 & 602; Bailbe, Book HI, chap. 9. 

235. Khula and mubara’at.— (1) A marriage may be dis 
solved not only by talak, which is the arbitrary act of tlie 
husband, but also by agreement between the husband and 
wife. A dissolution of marriage by agreement may take the 
form of khula or mubata’at. 

(5) “A divorce by khoola is a divorce with the consent, 
and at the instance of the wife, in which she gives or agrees 
to give a consideration to the liusband for her release from 
the marriage tie. In such a case the terms of the bargain 
are matters of arrangement between the husband and wife, 
and the wife may, as the consideration, release her dyn-mohr 
(dower) and other rights, or make any other agreement for 


(m) Khambatta r. Khambatta (1935) 59 
Bom, 278, 36 Bom.L B 1021, 164 
I 0. 1076, (’36) A.B. 6 affirm- 
ing 36 Bom.L.B. 11, 149 I. G. 
1232, (’34) A.B. 93. Of. Bydt 


V. Hyde (1866) 1 P. A D 130 and 
In rg Bglhtll (1886) 38 0 D. 220 
and Nachxnson r. Naehinscm (1930) 
P. 86 & 217. 
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the heiiefit of the husband ” (w). Failure on the part of the Oh. XVI, 
wife to p^y the consideration for the divorce does not invali- S . 
date the divorce (o), though the husband may sue the wife 235-237 
for it. 

A khula divorce is effected by an offer from the wife to 
compensate the husband if he releases her from his marital 
rights, and acceptance by the husband of the offer. Once th(' 
offer is accepted, it operates as a single irrevocable divorce 
(talak-i-hain) [ss. 230 (3), 231], and its operation is not post- 
poned until execution of the khulanama (deed of khula) (p). 

(3) A muhara’at divorce, like khula, is a dissolution of 
marriage by agreement, but there is a difference between the 
origin of the two. When the aversion is on the side of the wife, 
and she desires a separation, the transaction is called khula. 

When the aversion is mutual, and both the sides desire a 
separation, the transaction is called mubara'at. The offer 
in a muhara at divorce may proceed from the wife, or it may 
proceed from the husband, but once it is accepted, the disso- 
lution is complete, and it operates as a talak-i-b(dn as in the 
case of khula. 

(4) As in talak, so in khula and muhara’at, the wife is 
bound to observe tlie iddat, as stated in sec. 199 above (g). 

Jledaya, 112-116; Baillie, 305-308. “ Khoola means to put off, as a man 

IS said to khoola hi.s garment wlien he puts it off In law it is the laying down 
by a husband of his right and authority over his wife for an exchange,” Bnilhe, 

306; Jledaya, 112. Mubara'at means mutual release: Baillie, 306; Uedaya, 110 

236. Effect of khula and mubara’at divorce. — Unless it is 
otherwise provided by the contract, a divorce effected by khula 
or muhara’at operates as a release by the wife of her dower, 
but it does not affect the liability of the husband to maintain 
her during her iddat, or to maintain his children by her. 

Baillie, 306-307; Hedaya, 116. 

237. Apostasy from Islam — (!) Before -the dissolution of 
Muslim Marriages Act, 1939, apostasy from Islam of either 
party to a marriage operated as a complete and immediate 
dissolution of the marriage (r). 


(n) Uoonthtt BuztU-ul-Rahetm v Luteefut- 

oon-Nuta (1861) 8 M.I.A 879, 
395; Saddan T. Faix Bakheh (1920) 
1 Lah. 402, 66 I.O. 184. 

(o) (1861) 8 If. I. A. 379, 897-398, 

(p) (1^1)*’ 8 M.I.A. 379, 896, lupra. 
(?) Ibid. 

<r) Amin Bee v Saman (1910) 88 AU. 


90, 7 I.O. 342; l£t. Sardaran t. 
AUah Bakheh (’34) A L. 976; Sar- 
dar Mohammad v Jft. Maryam Bibi 
(1986) 165 I.O. 383, (’86) A L 
666; Igbat AK v Mt. Halima 
(1939) All. 296, (1989) A.L.J. 65; 
Beeham Bib\ v. Khuda Baktha 
(1938) Lah. 277, 40 P.L.B. 722, 
(’38) A.L. 482. 
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237, 238 ges Act, 1939, however, mere renunciation of Isljim by a 
married woman or her conversion to any other religion can- 
not by itself operate to dissolve her marriage but she may 
sue for dissolution on any of the grounds mentioned in sec. 
2 of the Act. Under this Act, therefore, the decisions men- 
tioned below (r) are no longer good law (s). 

(.9) Sec. 4 only applies to the case of apostasy from 
Islam of a married Muslim woman, and apostasy of the Mus- 
lim husband would still operate as a complete and immediate 
dissolution of the marriage (r). 

(4) The ])rovisiona of sec. 4, however, do not ap])ly to 
a woman converteil to Islam from some other faith, who 
re-embrac(‘s her former faith (t). In such a case, the law 
as it stood before the Dissolution of Muslim Marriages Act, 
1939, will apply, and the conversion will operate as a disso- 
lution of th(! marriage (r). 

{5) Apostasy from Islam of the husband operates as a 
completi' and immediate dissolution of the marriage (r). 

A Mahomedau liusband becomes a convert to Christianity. The wife then 
marries anotlier man before the expiration of the period of iddat (a. 199). 
Is she guilty of bigamy under see. 494 of the Indian Penal Code? Mo, be- 
cause apostasy operates as an immedtate dissolution of marriage (a). As to 
conversion to Mahonicdanism, see sec, 14 above. 

Eights of mlusntance not affected by apostasy. — Change of religion does 
not affect rights of inlieritance or other rights: see Act XXI of 1850. 

238. Agreement for future separation. — The High Court of 
Bombay has held that an agreement between a Mahomedan 
husband and wife which provides for future separation in the 
event of disagreement between them is void as being against 
public policy {v). See secs. 215A and 216 (3). 

The Bombay decision was founded on sec 23 of the Indian Conti act Act, 
1872, which says that an agi cement against public policy is void. But this decision 
18 of doubtful authority. If a Mahomedan wife can lawfully stipulate for 
a divorce as stated in sec. 233, there is no reason why she cannot stipulate 
for futwre separation, at all events if the separation is to be for a justifiable 
cirusB. Such a stipulation can hardly bo said to be against the policy of the 
Mahomedan law 


(>) Sec. 4 and first proviso, Dissointion 
of Muslim Marriages Act, 1939 
(t) Sec. 4, proviso 2, Dissolution of Mus- 
lim Marriages Act, 1939. 

(o) Abdul Oftam v. Arwtrf Euq (1912) 
39 Oal. 409, 14 1.0. 641; Karan 


Singh T. Emperor (1933) All.L.J. 
733, 146 I.O. 166, (’83) A. A. 
433. 

(v) Bai Fatma v. AUmahomed (1918) 37 
Bom. 280, 17 I.O. 946. 
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B. — Judicial divorce at suit of wife. Ch. XVI 

238A, The Dissolution of Muslim Marriages Act, VIII of S. 238A 
1939. — The Dissolution of Muslim Marriages Act was passed 
in order to consolidate and clarify the provisions of Muslim 
law relating to suits for dissolution of marriage by women 
married under Muslim law and to remove doubts as to the 
effect of the renunciation of Islam by a married Muslim 
woman on her marriage tie. The Act came into force on the 
17th March, 1939, and lays down the following grounds of 
divorce: — (1) the Avhereabouts of the husband are unknown 
for a period of four years (see sec. 238B) ; (2) failure of the 
husband to provide for the maintenance of the wife for a 
period of two years (see sec. 2380) ; (3) sentence of impri- 
sonment on husband for a period of seven years (see sec. 

238 D) ; (4) failure Avithout reasonable cause to perform 
marital obligations (see sec. 238E) ; (5) impotence of hus- 
band (see sec. 239) ; (0) insanity of husband (see. sec. 239 A) ; 

(7) repudiation of marriage by wife (see sec. 239B and sec. 

209A) ; (8) cruelty of husband (see sec. 2390); and (9) any 
other grounds recognized by Muslim law (see sec. 239D). 

Section 4 of the Act deals with the effect of the apostasy from 
Islam of a married Muslim woman (see sec. 237). It is sub- 
mitted that the grounds are independent of each other, and 
on proof of any one of them, a decree for dissolution of mar- 
riage can be made. 

According to the prcambie of the Act, it is a consolidating Act. In ono 
case (w), it has been assumed that the Act is a declaratory one, but this at 
most would apply to sec. 2 of the Act. But even as to sec. 2, it is submitted 
that the Act is not wholly declaratory. The statement of objects and reasons 
for the Bill shows that there is no provision, in the Hanafi Law enabling ,a 
married Muslim woman to obtain a decree dissolving her marriage 
in case the husband neglects to maintain her, makes her life miserable 
by deserting or persistently maltreating her or absconds leaving her unprovided 
for and “ under other circumstances'’. “The absence of such a provision 
has entailed unspeakable misery to innumerable Muslim women in British 
India." It is further stated that the Courts hesitate to apply the Mahki Law 
(which provides for dissolution in such circumstances), although the Ilanafi 
jurists have clearly laid down that in cases of hardship under the Hanafi Law 
the principle of the Maliki Law may bo applied. 

Whatever the position may be in cases dealt with in sec. 2, there can bo 
no doubt that the principle of a marriage being dissolved on account of the 
apostasy of a married woman has not been unknown to the Muslim jurists (*) 
and this principle has been recognized and given effect to by the decisions of 
the Courts for more than 70 years. Although, therefore, the pieamble states 

(w) Fatal Begum v. Rakxm A.li (’41) A. ehld Bxbi v. Tufatl Muhammad 

L. 22. (’41) A.li. 291; Wilson’s Digest 

(x) Baillie Digest of Shia law, p 29; referred to in Mt. Rattan Biti v. 

Hedayah (Orady) p. 66; Tagore Ovlam dli (’41) A.L. 292. 

Lectorea, Vol. 11, p. 847; Mt. Bar 
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that sec. 4 was enacted “ to remove doubts as to the effect of renunciation 
of Islam by a married Muslim woman on her marriage tie,” the section effects 
a material alteration in the law on the point and can hardly be described as 
declaratory in its nature. 

The question then is whether the Act can be said to be retrospective in 
its operation. This question arose in three cases decided by the Lahore High 
Court since the Act came into force and were, curiously enough, cases decided 
by single judges of the same Court under sec. 4 of the Act. In the first of 
these cases (j/) a wife sued for a declaration that her marriage with the 
defendant had come to an end on account of her conversion to Christianity. 
The suit was instituted on the Slst August, 1938, and decreed by the trial 
Court on the 28th November, 1938. The first appellate Court revorsed the 
decision on the 28th .Tune, 1939, and dismissed the suit. In the meantime Act 
VTTI of 1939 came into force on the I7th March, 1939. The High Court iii 
second appeal confirmed the decision but on the ground that the ea.''e was 
governed by the Act which operated retrospectively In the later two cases, 
it was hc'ld that the Act could not be applied retrospectively {z). In Mt. 
Rashid Bibi v. Tnfail Muhammad, the Court sterns to have held that the statute 
as regards sec 4 at least was not declaratory and that the law on the point 
was before the Act different. In both the later decisions it was pointed out 
that the language used by the Legislature, namely, ” the renunciation of Islam 
. . , shall not by itself operate to dissolve her marriage ” would appear 

to apply only to renunciations or conversions which might take place after the 
Act came into force 

It is a general principle that no statute shall be construed so as to have 
a retrospective operation unless its language is such as plainly to re()uire that 
constiuction. Except in special cases, a new; Act ought to bo construed so ns 
to interfere ns little as possible with vested rights, and where the words admit 
of another construction, they should not be so construed ns to impose disabi- 
lities not existing at the passing of the Act What the consequences of giving 
a retrospective effect to sec. 4 would bo it is easy to imagine and is pointed 
out in the cases noted below (a). It is submitted that the language used in 
sec. 4 IS clear and sniggests that it was not intended to interfere with rights 
aciiiiired under the existing law It is therefore submitted that the decision in 
Fazal Begum v. Hakim Ah is wrong and the view taken in the two later 
cases (z) is correct. 

The learned judge who decided Bahian Bib% v. OuJam Alt (z) has held 
that the provisions of sec. 2 (ii) may be given retrospeciivo effect (a). 

In a suit by a Mahomedan girl claiming to exorcise her option for a 
declaration that her marriage with the defendant stood repudiated and dissolv- 
ed, it was held that although the suit was not filed under Act III of 1939, ‘ ‘ the 
Act must be taken to indicate the general principles of justice, equity and 
good conscience applicable ” and as Mahomedan Law is administered in Sind 
as a matter of justice, equity and good conscience, there was no rchson why 
the plaintiff should be lequircd to file a fresh suit and therefoie the declaration 
sought was granted (h). 

238B. Absence of husband. — The wife is entitled to obtain 
H decree for the dissolution of her marriage if the whereabouts 
of the husband have not been known for a period of four 


(y) Fatal Begum v Hakim Ah (’41) A. 
L. 22. 

(») Rathid Bibi v. TufaU Muhammad 
(’41) A L. 291; Kabian Bxbi v. 
Gulam AK (’41) A.L. 292. 


(o) Manak Khan r. Mt. Mulkhan Bano 
(’41) A L. 167. 

(fc) Zubeda Begum v. Vaair Mahomed 
(’40) A. 8. 146 (decision of a sm- 
(le judge). 
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years ; but a decree passed on this ground will not take effect Ch. XVI, 
for a pexiod of six months from the date of such decree, and Ss. 238B, 
if the husband appears either in person or through an autho- 
rised agent within that period and satisfies the Court that he 
is prepared to perform his conjugal duties, the Court must 
set aside the decree (c). In such a suit 

(a) the names and addresses of the persons who would 
have been the heirs of the liusband under Muslim law if he 
had died on the date of the filing of the plaint shall be stated 
in the plaint, 

(b) notice of the suit shall be served on such persons, and 

(c) such persons shall have the right to be heard in the 

suit. 

The paternal uncle and brother of the husband, if any, 
must be cited as party even if he or they are not heirs (d). 

2380. Failure to provide maintenance The wife is entitled 

to obtain a decree for the dissolution of her marriage if the 
husband has neglected or has failed to provide for her main- 
tenance for a period of two years (e). 

Failure to mamtain , — Failure to maintain the wife need not be wilful, 
mven if the failure to provide for her maintenance ia due to poverty, failing 
health, loss of work, imprisonment or to any other cause, the wife would be 
entitled to divorce. Mere inability of the husband to maintain his wife is no 
longer a ground for refusing a divorce (/) unless, it is submitted, her conduct 
has been such as to disentitle her to maintenance under the Mahomedan Law. 

In a recent decision it was held by the Chief Court of Sind that the Act was 
not intended to abrogate tlie general law applicable to Mahomedans, and “ the 
husband cannot be said to have neglected or failed to provide maintenance for 
his wife unless under the general Mahomedan Law he was under an obligation 
to maintain her The wife's suit for divorce was dismissed as it was found 
that she was neithor faithful nor obedient to her husband (/I). 

In the undermentioned case (g) the plaintiff brought a suit for dissolution 
of her marriage with the defendant on the grounds mentioned in sec. 2 (ii), 

2 (viii) (a) and (f). The facts as to the first of these grounds were that 
since her marriage in 1925 the plaintiff lived with the defendant for about 
a month and then left him on account of continued ill-treatment. A reconci- 
liation between the husband and the wife was effected as the result of which 
the plaintiff went back to the defendant but had to leave him again after a few 
days, since when she lived with her father. In 1928 she filed a suit for main- 
tenance in which it was held that the! defendant had neglected to maintain 
her and a decree against him was passed but no past maintenance was allowed. 

In 1936 the plaintiff applied to a Magistrate for an order against the 


(«) Sec. 2 (i) read with proviso (b) of 
the Dissolution of Unslim Ifarria- 
ges Act, 1989. 

(d) Sec. 3, Dissolution of Uuslim Mar- 

riages Act, 1989. 

(e) Sec. 2 (iiV, Dissolntion of Mudim 

33 


Uarriages Act, IB 89. 

(0 Uanak Khan v. Ut. Mvlkhan (’41) 
A L. 187. 

(/I) Mt. Khatijan v. Abdulla (1942) 
Kar. 686, (’48) A.S 66. 

( 9 ) Asnmahai v. Vm»r (’41) A.S 28. 
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defendant for pajment of a monthly allowance under gee. 488 of the 
Criminal Procedure Code. The Magistrate held that the defendant had 
neglected to maintain her for many years and she had sufScient grounds for 
refusing to live with him and passed an order against the defendant for pay- 
ment of Es. 10 per month by way of a monthly allowance. Thereafter pay- 
ments were made by the defendant to the plaintiff, though irregularly and 
sometimes only after the issue of distress warrants. It was held by a single 
judge of the Chief Court of Sind that although it could not be said that during 
the two ycais immediately preceding the suit the defendant had not maintained 
the plaintiff, “ in the circumstances of the case " the plaintiff was not de- 
barred from relying on sec. 2 (ii) of the Act, in respect of the earlier period 
of 10 years as a good ground for the dissolution of her marriage. It is sub- 
mitted that the decision is not correct. 

Maintenance . — According to Mahoinednn Iiaw maintenance signifies all 
those things which are necessary to the support of life, such as food, clothes and 
lodging. Hcdaya, 392. 

238D. Imprisonment of husband. — ^The wife is entitled to 
obtain a decree for the dissolution of her marriage if the 
husband has been -sentenced to imprisonment for a period 
of seven years or upwards, but no decree can be passed on 
this ground until the sentence has become final (h). 

238E. Failure to perform marital obligations — The wife is 
entitled to obtain a decree for the dissolution of her marriage 
if the husband has failed to perform without reasonable oauvso 
his marital obligations for a period of three years (i). 

239. Impotence of husband. — The wife is entitled to obtain 
a decree for the dissolution of her marriage if the husband 
was impotent at the time of the marriage and continues to be 
so ; but before passing a decree on this ground the Court is 
bound, on application by the husband, to make an order requir- 
ing the husband to satisfy the Court within a period of one 
year from the date of such order that he has ceased to be 
impotent, and if the husband so satisfies the Court within 
such period, no decree can be passed on the ground of his 
impotence (j). 

Alteration in the law . — ^The Act has altered the law and proceduie appli- 
cable to suits for dissolution of marriage on the ground of the husband’s im- 
potency in the following respects: (1) It is no longer necessary for the wife to 
prove that she did 'not know of her husband’s impotency at the time of the 
marriage. (2) It is no longer necessary for the Court to adjourn the suit for 
one year in order to ascertain if the husband has ceased to be impotent, unless 
the husband applies for an order to that effect. If no such application is made 
by the husband after the -wife has proved that the husband was. impotent at 
the time of the marriage and continued to be so, then the Court must pass a 


(h) Sec 2 (HI) re 
Dissolution of 
Act, 1989. 

(<) Sec. 2 (iv), Dlssdation of UoiUm 


Ksrrisgee Act, 1989 . 

(/) See, 2 (t) read with proviso (el, 
Dissolution of Unsllm Usirisges Act, 
1989. 
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decree for dissolution forthwith. (3) It is no longer necessary for the wife 
to prove a:^ter the year of probation that the husband is still impotent. Under 
the Act it is for the husband to prove within the period of one year that he 
has ceased to be impotent. The potency, of course, must be in regard to his 
wife (fe). 

The earlier decisions (1) on these points which were relied upon in the 
last edition are no longer good law. 

239A. Insanity of husband — The wife may obtain a decree 
for the dissolution of her marriage if the husband has been 
insane for a period of two years or is suffering from leprosy 
or a virulent venereal disease (w). 

239B. Repudiation of marriage by wife. — See section 209A. 

2390. Cruelty of husband. — The wife is entitled to a decrco 
for the dissolution of her marriage if the husband treats her 
with cruelty, that is to say, 

(a) habitually assaults her or makes her life miserable 
by cruelty or conduct even if such conduct does not amount 
to physical ill-treatment, or 

Even before the Act cruelty was considered a sufficient 
ground for granting divorce (w) but incompatibility of cha- 
racter was not (o). 

(b) associates with women of evil repute or leads an in- 
famous life, or 

(c) attempts to force her to lead an immoral life, or 

(d) disposes of her property or prevents her exercising 
her legal rights over it, or 

(e) obstructs her in the observance of her religious pro 
fession or practice, or 

(f ) if he has more wives than one, does not treat her equi- 
tably in accordance with the injunctions of the Qoran (p). 

The opinion has been expressed by the ^ef Court of Sind that only m 
very gross failure to render to a wife her juet rights could he consideied in 
a Court of law as a ground for dissglution (q). 


(k) Uuhammad Ibrahim v. Attafan (1925) 
47 All. 243, 83 I.O. 27, (’25) A. 
A. 24. 

(0 Muhammad Ibrahim v. Alto/an. (1925) 
47 All. 243, 83 I.O. 27, (’26) A. 
A. 24; A. r. B. (1896) 21 Bom. 
77; Vadake TUil v. Odakel (1881) 

8 Mad. 847; Mt. Fatima v. Jalal 
Din (1986) 188 I.O. 761, (’86) 
A.L. 601; Badar Din y. Mt. Attak , 


Bakhi (’87) A.L. 883. 

(m) Sec. 2 (vi), Siuolution of Unslim 

UarriaEO Act, 1989. 

(n) Kadir y. Kolman Bibi (1985) 62 

Oal. 1088, 163 I.O. 188. 

(o) Mt Muttafa t. Mirta Khan (’83) A. 

0. 15. 

(p) Sec. 2 (yiii), Diasolation of Unalini 

UarriagoB Act, 1989. 

(g) Aimabai y. Umtr (’41) A.B. 28s 


Ch. XVI, 
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Ss. 23dD. Oroiinds of dissolution recognised by Mahomedan 

239D, 240 law. — The wife is entitled to a decree for the dissdlution of 
her marriage on any other ground which is recognised as valid 
for the dissolution of marriages under Muslim law (r). 

Section 2 of the Shariat Act exproasly refers to tla (see sec. 234B, zihar 
(see sec. 234C), Klvala and mibara’at (see sec. 235). Sub-clause (ii) of 
■ sec. 2 is sufficiently wide to cover all grounds recognised by the Muslim law 
entitling a wife to divorce including the contractual right of divorce known as 
talak by tafween (see sec. 233). 

240. Li'an or imprecation — (i) The wife is entitled to sue 
for a divorce on the ground that her husband has falsely 
charged her with adultery. She must file a regular suit for 
dissolution of her marriage as a mere application to the 
Court is not the proper procedure (s). If the charge is 
proved to be false, she is entitled to a decree, but not if it is 
proved to be true (0- No such suit will lie if the marriage 
was irregular [Baillie, 337]. 

(2) No separation until decree . — A charge of adultery 
does not of itself terminate the marriage. The marriage con- 
tinues until the decree is passed (tt). 

(3) Retractation of charge . — The effect of the decisions, 
excluding what are merely obiter dicta, would appear to be 
that a retractation of the charge by the husband at or before 
the commencement of the hearing disentitles the wife to a 
decree (v), but she is entitled to a decree if the retractation is 
made after the close of the evidence (w), or of the trial (cc). 
The High Court of Bombay has expressed the opinion that 
retractation “ has no place in the procedure in British 
Courts ” (g). 

Bailhe, 335-339; Eedaffa, 123-124. 

Zi'an or imprecation. — Li‘an is testimony confirmed by oath and accompa- 
nied with imprecation. Under the pure Mahomedan law, if a man charges his 
wife with adultery, he may be called upon, on the application of the wife, 
either to retract the charge or to confirm it by oath complied with an imprecation in 


(r) Sec 2 (ix) of the Dissolution ot Mu»- 

lim Marriages Act, 1989. 

(s) Kabil Gttxi v. Jfodon B%hi (1938) 67 

Cal.L.J. 106, 146 I.O. 828, (’88) 
A.O. 680; iyetha BiM v. 

Gani (1934) 69 Oal.L.J. 466.. 

(t) Zafar Butain v. Ummat-w-Sakman 

(1919) 41 All. 278, 49 I.O. 266; 
Khatifabi t. Umartaheb (1928) 62 
Bom. 296, 110 I.O. 181, (’28) 

A.B. 286. 

(t») loon Btelee v. Btparet (1866) 8 
, W B. 03; Khatilabi v. JJmmrtakth 
• (1928) 62 Bom. 296, 110 I.O. 181, 
(’28) A.B. 286. 

(v) MutoimiU Fakhr* JabM v. Muhom- 


^’*^”684, 98 I.O. 573, (’27) A A 56: 
Shamrunnetta Khatun ▼ Mir Ab- 
dul Manaf (1940) 1 Oal. 97, 70 
O.L.J. 289, 186 I.O. 604, (’40) 

A. O. 95. 

(») Ahmed v. Bai Fatma (1981) 56 

Bom. 160, 128 I.O. 909, (’31) A. 

B . 76, where the hneband asked 
for an opportunity to withdraw the 
charge for the flret time in flrat ap- 
peal. 
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these terms: “ The curse of God be upon him if he was r- liar when ho cast at 
her the charge of adultery.’* The wife must then be called upon either to 
admit the Jnith of the imputation, or to deny it on oath coupled with an im 
precation in these terms; “ The wrath of God be upon me if lie be a true 
speaker in the charge of adultery which he has cast upon me.” If she takes 
the oath, the Kazi must believe her, and pronounce a separation between the parties. 
These, however, are mere rules of evidence, and they have been superseded 
by the Indian Evidence Act, 1872. Aa to special oaths under the Indian 
Oaths Act, 1873, see secs. 8, 8 and 11 of the Act and the under mentioned 
case (s). 

Where wife has not attained majority.— A. wife who has attained puberty 
is entitled to sue under this section without a guardian, though she may not 
have attained majority ae defined in tho Indian Majority Act, 1875 (a). 

Aa to restitution of conjugal rights where a charge of adultery has been 
made, see see. 216 (4). 

241. Judicial divorce on other grounds — According to the 
old authorities the wife was not entitled to a judicial divorce 
on any other ground such as the conjugal infidelity of the 
husband or his inability to maintain her (Baillie, 443) or 
cruelty. But the Calcutta High Court have held that cruelty 
and desertion are grounds for divorce (b). Incompatibility of 
temperament is not a ground for divorce (c). Section 5 of 
the Shariat Act empowers the District Judge to give a divorcf* 
on the wife’s petition. See sec. 5A, supra. 

" Under the Mahomedan law a wife has no absolute right to obtuin si 
divorce. She has that right only under certain specific contingencies and 
conditions” (d). As to cruelty as an answer to the husband’s suit for resti- 
tution of conjugal rights, see sec. 216 (2). 

242. Wife’s costs in proceedings for divorce.— The rule of 
English law which makes the husband in divorce proceedings 
liable prima fade for the wife’s costs, except when she is 
possessed of sufficient separate property, does not apply to 
divorce proceedings between Mahomedans (e). 

The English rule is founded upon the doctrine of the Common Law accord- 
ing to which the husband becomes entitled upon marriage to the whole of the 
wife’s personal property and to the income of her real property. Under the 
Mahomedan law, however, the husband does not by marriage acquire any inter- 
est in the property of the wife and there is no reason, therefore, to apply the 
rule of English law to proceedings for dissolution of marriage between Mahomedans. 


(*) Khatijabi v. Umanaheb (1928) 62 
Bom. 296, 110 I.O 131, (’28) A. 
B. 286. 

(«) Ahmed v. Eat Fatma (1981) 66 Bom. 
180, 128 I.O. 909, (’81) A.B. 


(b) SadW T. Kolemon Bibt (1985) 62 

Osl. 1088, 29 Okl.W.X. 896, 61 


Oal.L.J. 342, 163 I.O. 188. 

(c) Uvttafa Begum v. Uina Kazim Rosa 
Khan (1938) 8 Luck. 204, 142 I. 
0. 46, (’33)' A.O. 15. 

(4) Huhammad Ibrahim v. Altafan (1926) 
47 AU. 248, 249, 88 I.O. 27, (’26) 


(«) A. y'. B. (1896) 21 Bom. 77. 


Ch. XVI, 
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S.243 


C.— Effects of divorce. 

243. Bights and obligations of parties on divo?;pe.— The 
following rights and obligations arise on the eompletion of a 
divorce, whatever may be the mode of divorce ; — 

(1) Right to contract another marriage . — If the marri- 
age was consummated, the wife may marry another husband 
a her the ('ompletion of hei' iddat; if the marriage was not 
consummated, she is free to marry immediately. 

If the marriage was consummated, and the husband had 
four wives at the date of divorce including the divorced wife, 
he may marry another wife after completion of the iddat of 
the divorced wife. 

Tlcdaya, 128, 32; Baillie, 350-351, 34-35. As to i/ldat, see sec. 199 and 
notes, As to nmiiileiiance during tddat, see sec. 215. If the marriage was 
not eonsimimated, there is no iddat of divorce (s 199) 

(2) Dower becomes immediately payable. — If the mar- 
riage was consummated, the wife is entitled to immediate 
payment of the whole of the unpaid dower, both prompt and 
deferred. 

If the marriage was not consummated, and the amount 
of dower was specified in the contract, she is entitled to half 
that amount (/). If no amount was specified all that she is 
entitled to is a present of three articles of dress. 

Eedaya, 44 45; Baillie, 96-97. 

Where a marriage is dissolved upon the apostasy of the 
wife, she is entitled to the whole of the dower if the consum- 
mation of the marriage has taken place {y). 

Nothing contained in the Dissolution of Muslim Marriages 
Act, 1939, affects any right which a married woman may 
have under Muslim law to her dower or any part thereof on 
the dissolution of her marriage {h). 

(3) Mutual rights of inheritace cease. — Either party 
is entitled to inherit from the other until the divorce becomes 
irrevocable (s. 231). 

Immediately the divorce becomes irrevocable, mutual 
rights of inheritance cease, except where the divorce was 
pronounced during the husband’s death-illness (sec. 114), in 


(/) Taibi V. Nattar Shenf (1940) 2 M.L (1989) Bang. 888, 179 I. 0. 47, 

J. 345, (1940) Jf.W.N. 864, 191 ('39) A.B. 28. 

I.O. 728, (’40) A.M. 888. (*) Sec. 5 of tho DUaolnUon of Mnalim 

(t) A If. Md. Ebrahim r. Ma Ua ^ anr, Ifarriagea Act, 1939. 
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which case the wife^a right to inherit continues until the ex- ch. XVI, 
piry of her iddat, unless she was repudiated at her own re- S. 243 
<jue8t (i). 

BaiUie, 279, 280, 282; Hedaya, 99-100. 

1. The point of time -when tike rights of inheritance cease is the point of 
time when the divorce becomes irrevocable. In a taldk in the ahsan mode that 
point of time is the expiry of the iddat [s. 231 (1)]. In a talah in the hasan 
mode, it is the third pronouncement [s. 231 (2)]. In a talak in the badai 
mode, it is the moment when the Idlal: is pronounced [sec. 231 (3)]. 

2. It is obvious from what has been stated above that in tho case of a 
lalaJc in the hasan mode and a lalak in the baddi mode (■>), the rights of inherit- 
ance cease immediately the talak becomes irrcvorable, though the death, whether 
of the husband or wife, may occur before the expiry of the tddat. 'Po this, 
however, there is an exception in favour of the wife. It is this that if the 
repudiation was made during the husband's death-illness, and he dies before the 
expiry of the iddat, the wife is entitled to inherit from him, the reason given 
being that a repudiation by a man in his last illness is nothing but a device to 
defeat the wife’s right of inhcritfince. But the husband is not entitled to inherit 
from his wife if she dies before the expiry of the iddat, for he, and not she, was 
responsible for “ the rupture of conjugal rights.” These observations do not 
apply to a talak in the ahsan mode, for tho rights of inheritance in that case 
continue mttl the expiry of the iddat, and it makes no difference whether the 
repudiation was made in health or in death-illness. 

3. There is no right of inheritance in any case after the expiry of the 
iddat. 


(4) Cohabitation becomes unlawful . — Sexual intercourse 
between the divorced couple is unlawful after the divorce has 
become irrevocable. The offspring of such an intercourse is 
illegitimate [ill. (a) to sub-sec. (5)], and cannot be legitimat- 
ed by acknowledgment (k) [s. 247]. But the parties may 
remarry as stated in sub-sec. (5) below. 

(5) Remarriage of divorced couple. — (t) Where the hus- 
band has repudiated his wife by three pronouncements [s. 
230 (2) and sec. 230 (3) (i)], it is not lawful for him to marry 
her again until she has married another man, and the latter 
has divorced her or died after actual consummation of the 
marriage. The presumption of marriage arising from an 
acknowledgment of legitimacy [s. 206A] does not apply to a 
remarriage between divorced persons unless it is established 
that the bar to remarriage created by the divorce was removed 
by proving an intermediate marriage and a subsequent di- 
vorce after actual consummation {1) [ill. (a)]. Even if a 


({) See Sarabai v. Rabidbai (190S) 80 
Bom. 687, 647-648. 

<i) (1906) 80 Bom. 637, 668-567, supra, 
(k) Rashid dhmad v. Anisa Khatun 
(1982) 6'' ’ ‘ 


9 I.A. 81, 87, 88, 64 AU. 


48, 68-64, 186 I.O. 762, (’88) A. 
PC. 20. 

(I) Rashid Ahmad v. Anita Khatun (1988) 
69 I.A. 21, 27, 28, 64 All. 48, 68- 
64, 186 I.O. 768, (’88) A.PO. 26. 
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8. 243 remarriage between the divorced persons is proved, the mar- 
riage is not valid unless it is established that the bar to remar- 
riage was removed ; the mere fact that the parties *have re- 
married does not raise any presumption as to the fulfilment of 
the above conditions (m) [ill, (b)]. A remarriage without 
fulfilment of the above conditions is irregular, not void 
fBaillie, 151]. 

(m) In all other cases, the divorced parties may remarry 
as if there had been no divorce either during the iddat or after 
its completion. 

[(a) A Hanafl Mahomedan repudiates his wife by three pronouncements in 
the same breath in these terms : “ I divorce you, I divorce you. I divorce you ’ ' 
[a. 230 (3) (i)]. The parties afterwards live together, and five children are 
born to them, whom the father acknowledges as legitimate. After his death 
the children claim their share of his estate as his heirs. It is not proved that 
there was a remarriage between the parties but the Court is asked to presume 
it from the acknowledgment of legitimacy. An acknowledgment of legitimacy, 
no doubt, raises a presumption of marriage, but that is only when there is no 
legal bar to the marriage. There is such a bar In this case created by the di- 
vorce, and it can only be removed by proving that their mother had after the 
divorce married another man, and the latter had died or divorced her after 
actual consummation of the marriage. If these facts are not proved, remarriage 
cannot be presumed, and the children cannot be held to be legitimate, and their 
claim must fail: Bashid Ahmad v. Antsa Khatm (1932) 59 I.A. 21, 54 All 
46, 135 I.C. 762, (’32) A. PC. 25. 

(b) A Hanafl Mahomedan repudiates his wife by three pronouncements 
made during successive tuhr$ [s. 230 (2)]. He then marries her again. It is 
not proved that there was any intermediate marriage, but the Court is asked to 
presume it from the fact of the remarriage. No such presumption, however, 
can be drawn from the mere fact of remarriage, and the remarriage is irregular. 
As to the consequences of an irregular marriage, see sec. 206 above] 

(c) A Hanafl Mahomedan divorces his wife by a ialalc in writing executed 
on the 25th September 1927. Such a divorce takes effect immediately on exe- 
cution of the deed (s. 232). After the divorce the parties resume cohabitation, 
but the husband again divorces his wife by oral talak on the 30th October 1932 . 
There was no intermediate marriage or remarriage. The resumption of cohabi- 
tation did not restore the relationship of husband and wife. The oral divorce 
was a meaningless formality. The wife’s suit for dower instituted more than 
three years after the 25th September 1927 was time-barred: Hayat Khatun v. 
Aldvlla Khan (’37) A.L. 270. 

BailUe, 292-293; Sedaya, 107-108. 

A remarriage with a thrice repudiated wife without fulfilling the conditions 
mentioned above is irregular, and not void. The reason for it is that the obsta- 
cle to the marriage can be removed “ by consummation with a second husband, 
and expiration of her iddat ”: Baillie, 161. 

As to “ actual ” consummation, see note to sec. 199. “ Valid retirement ” 
has not the same effect for this purpose. 


(to) AMitaroon-nUia v. BharintooUah (1867) 7 W.R. 268. 



CHAPTER XVII. 

Pabentage — Legitimacy and Acknowledgment. 

A. — Establishment of Parentage. 

244. Paternity and maternity. — Parentage is the relation 
of parents to their children. Paternity is the legal relation 244-244B 
between father and child. Maternity is the legal relation 
between mother and child. These legal relations give rise to 
certain rights and liabilities as regards inheritance, guardian- 
ship, and maintenance. 

244A. Maternity how established The maternity of a 

child is established in the woman who gives birth to the child, 
irrespective of the lawfulness of her connection with the 
begetter. 

Baillie, 391. 

As regards maternity, it is immaterial whether the child is an offspring 
of marriage or an offspring of s%na, that is, fornication or adultery. The 
maternity of the child in either case is established in the woman who actually 
gives biith to the child But paternity is not established unless the child was 
the offspiing of marriage. Thus if a man commits sina with a woman, and a 
child la born, it is considered to be the child of its mother only and inherits 
from her and her relations (s. 72). But the man is not considered to be the 
father of the child, for paternity is established only by marriage, nor is the 
child in law the child of the man; it is illegitimate, and not entitled to inherit 
from him . 

244B. Paternity how established. — (i) The paternity of a 
child can only be established by marriage between its parents. 

The marriage may be valid (sahih), or irregular {fasid), but 
it must not be void (batil). 

Marriage may be established by direct proof. If there 
be no direct proof, it may be established by indirect proof, 
that is, by presumption drawn from certain facts. It may 
be presumed from prolonged cohabitation combined with 
other circumstances (s. 206A), or from an acknowledgment 
of legitimacy in favour of a child. 

(3) When the paternity of a child is established, its legi- 
timacy is also established. 

34 
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3g Baillie, 391, 392, 400-402; Shama Churun Sirkai 's Tagore Lectures, 1873, 

244B,246‘ cccxv. 

The main pivot, in cases of paternity and legitimacy is marriag^. It is so 
also in the case of an aeknowledgnicnt. This appears clearly from the follow- 
ing passage in the judgment of the Privy Council in HalAbtir Jfahman v. Altaf 
Ah (a):— 

“ By the Mahoiiiedan law a son to be legitimate must bo the offspring of 
a man and his wife or of a man and his slave; any other offspring is the 
offspring of sina, that is illicit connection, and cannot be legitimate. The term 
"wife" necessarily connotes marriage; but as marriage may be constituted 
without any ceremonial, the existence of a marriage in any particular ease may 
be an open question. Direct proof may be available, but if there bo no such, 
indirect proof may suffice. Now one of the ways of indheet proof ts by an 
aehnowtedgment of legitimacy in favour of a son." 

245. Legitimacy; when conclusively presumed — The fact 
that any jicrsoii was born during tlie continuance of a valid 
marriage between bis mother and any man, or within two 
hundred and eighty days after its dissolution, the mother re- 
maining unmarried, shall be conclusive proof that he is the 
legitimate son of that man, unless it can ho shown- that the 
parties to the marriage had no access to each other at any 
time when he could have been begotten. 

This is sec. 112 of tho ladian Evidence Act, 1872 The question whether 
sec. 112 of the Evidence Act supersedes the rules' of Mahomodan law as to 
legitimacy was left open m an Allahabad case (b). The High Court of Allaha- 
bad has since held that that the section supersedes Muhomedan law, and that it ap- 
plies to Maliomedans (o). The same view has been taken in Lahore (d). The 
Chief Court of Oudh Itas held that oven if sec. 112 applied to Mahomedans, 
it cannot be applicable to an irregular (fasid) marriage, as such a marriage is 
not a " valid " marriage within the meaning of the section. “ Valid," in the 
view of that Court, means "flawless" (e). The marriage in the, Oudh case 
was an irregular marriage, being a marriage with the wife’s sister (s. 204). 

Presumption of legitimacy under the Mahomedan law . — The rules of Maho- 
medan law may now be stated [Baillie, 392-393, 390-397]. They are as 
follows: — 

1. A child born within less than 6 months after marriage is illegitimate. 

2. A child born after 6 months from tho date of marriage is presumed to be 
legitimate, unless the putative father disclaims the child by Wan (s. 240). 

3. A child born within 2 years after the termination of the marriage is 
presumed to be legitimate, unless disclaimed by Wan (s. 240). This is the 
rule of Hanafi law. According to the Shafei and Maliki law, the period is 4 
years. According to the Shia law, it is 10 months. 


<a) (1921) 48 I. A. 114, 120, 48 Cal. (d) Iff. Suhim v. Ohiraff/i Din (’80) 
866, 60 I.O. 837, (’23) A.FO. 150. A L 97, 120 1.0. 465; dhiOam 

(5) Muhammad AUahdad v MulummaA Mohy-ud-Din v. Shizar (1926) 10 

Irnnaii (1888) 10 All. 289, 339. Lah 470, 114 I.O. 74, (’29) A. 

(c) Sibt Muhammad v. Muhammad (1026) L 6 

48 All. 625, 96 I.O. 682, (’26) A fa) Mutarntnaf 
A. 689; See IsmaU Ahmtd Pstpadi 1 Luck 

V. Jfemin Ut5( (1041) 198 I. 0 0. 231 

309, (’41) A.PO. 11. 


Knnisa v. Eatan (1926) 
71, 92 I.O. 82, (’26) A. 
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Points of difference between the two systems : — qjj XVH 

(1) In contrast with rule 1. — Under sec. 112 a child horn even a day after Ss. 
marriage isiiegitimate, unless the parents had no access to each othei at any time 245-247 
at which it could have been begotten. 

(2) A child bom after 6 months from the date of mariiage, but within 280 
days of the termination of the marriage is legitimate ruder either system, subject 
to li‘an in the one case, and proof of non-access in the other. 

(3) A child born between 280 days and 2 years after the termimiticu of the 
marriage is legitimate by the Hanafl law, subject to li‘an. Under llie Lvidenee 
Act, however, the case will be governed by see '114 which proMdi"' that “ the 
^Court may presume the existence of any fact which it thinks likely to have h.ap 
pencfl, regard being had to the common course of natural events.’* [n a Caleutta- 
c.ase (/), before the pas.sing of the Evidence Act, the Couit declined tp follow this 
part of the rule of Mahomedan law in the case of a <hild born 19 months after 
the date of divorce, on the ground that to hold that such a child was legitimate 

would be contrary to tho course of nature and impossible." 

246. Legitimacy presumed from presumptive marriage. — The 
legitimacy of a child may be pre.sumed from circumstances 
from which a marriage itst'lf hotwetm its parents may be 
presumed (s. 206 A). 

In Mahomed Hauler v. Shurfoon Nissa (g), the Pi ivy Council said: “ The 
legitimacy or legitimation of a child of Muhammadan parents may piopcrly be 
presumed or inferred from circumstances without proof, or at least without any 
■direct proof, either of a marriage between the parents, or of nny formal act of 
legitimation." See to the same effect. Ameer Ali, 5th cd., Vol. ii, 213 seq. A 
statement by a deceased father that he was married to the mother is evidence 
of marriage from which tho legitimacy of the child may be presumed (/»). 

B. — Acknowledgment of paternity. 

247. Acknowledgment of legitimacy. — (1) “ Where the 
paternity of a child, that is, liis legitimate descent from his 
father cannot be proved by establishing a marriage between 
his parents at the time of his conception or birth, the Muham- 
madan law recognizes ‘ acknowledgment ’ as a method where- 
by such marriage and legitimate descent can be established 
as a matter of substantive law for purposes of inlieritance. ” 

“ The Muhammadan law of acknowledgment of paren- 
tage with its legitimating effect has no reference whatsoever 
to cases in which the illegitimacy of the child is proved and 
established, either by reason of a lawful union between the 
parents of the child being impossible (as in the case of an 
incestuous intercourse or an adulterous connection), or by 
reason of marriage necessary to render the child legitimate 

(f) Athruf AU V. Ashad AH (1871) 16 i 232. (’86) A.U. 448. 

W.B. 260. (h) Zamin Ali v. Atit-un-nUsa (1983) 55 

__ 189,144 1.0. 488, (’88) A. A. 
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Ss, being disproved. The doctrine relates only to cases where 

247, 248 either the fact of the marriage itself or the exact time of its 
occurrence with reference to the legitimacy of the ‘acknow- 
ledged child is proved in the sense of the law as distin- 
guished from disproved. In other words, the doctrine ap- 
plies only to eases of uncertainty as to legitimacy, and in 
such cases acknowledgment has its effect, but that effect al- 
ways proceeds upon the assumption of a lawful union bet- 
ween the parents of the acknowledged child ” (i). In short, 
the doctrine applies only to cases where either the fact or the 
exact time of the alleged marriage is a matter of uncertainty, 
that is, neither proved nor disproved (j). Stated in another 
form, the doctrine is “ limited to eases of uncerta'mty of legi- 
timate descent, and proceeds entirely upon an assumption of 
legitimacy and the establishment of such legitimacy by the 
force of such acknowledgment ” (A:). 

{2) The acknowledged child may be a son or a 
daughter (?)• 

Baillie, 40(1; Htylaya, 439. The doctrine of acknowledgment is not a meie 
rule of evidence, but is part of the substantive law of inheritance. Hence the 
conditions under which it will take effect must be determined with reference 
to Mahoraedan Jurisprudence (m). 

The leading case on the subject is Muhammad Allahdad v. Muhammad Ismail 
(1888) 10 All. 289, a case which has been followed by Courts throughout India 
and approved by the Privy Council. The passages cited in this section are from 
the judgment of Mahmood, J. The law was thus stated by the Privy Council in 
Sadik Eusam v. Eashm AH (n); “No statement made by one man that 
another (proved to he ^legitimate) is his son can make that other legitimate, 
but where no proof of that Mnd has been given, such a statement or acknow- 
ledgment is substantive evidence that the person so acknowledged is the legiti- 
mate son of the person who makea the statement, provided his legitimacy is 
possible” (s. 250). 

248, Acknowledgment may be express or implied. — An 

acknowledgment need not be express. It may be presumed 

(!) Muhammad Allahdad v Muhammad wab Khan (1928) 9 Lsh. 224, 109 

Itmatl (1888) 10 All 289. 330, I.O. 779, (’28) A.L. 224 [marri- 

384-335; Muttl. Bibee FatUalun- age dispror^] ; Ibrahim T. Muba- 

nttta v. Munt. Bibee Kamarunnet- rak (1920) 1 Lah. 229, 66 I.O. 

ta (1906) 9 O.W N. 862; Habibur 928; Urmanmiya v. 7oBi Mahomed 

Sahman r. Altai Alx (1021) 48 I (1916) 40 Bom. 28, 80 I.O. 904; 

A. 114, 48 Oal 866, 60 I 0 837, Mohabbat Ali v. Mahomed Ibrahim 

(,’22) A.PO. 169 [marriagei dijs- (1929) 56 I. A. 201, 10 Lah. 726, 

proved]; Sadik Husain v. Haekim 117 I.O. 17, (’29) A.PO. 186. 

AH (1916) 43 I. A. 212, 88 AU (;) Muhammad Allahdad ▼. Mahommad 
627, 38 I.O. 104; Ihian t. Panna lematt (1888) 10 AU. 289, 884. 

Lai (1928) 7 Pat 6, 108 I 0 430, (k) (1888) 10 All. 280, 337, eupra 

(’23) A.P. 19; Muhammad Shafiq- (I) See Dhan Bibt v. Lalon Bibi (1900) 

ullah T. Huh-uOah (1026) 48 AU 27 Cal. 801. 

58, 88 I.O. 964, (’26) A. A. 48; (m) (1888) 10 AU. 289, supra. 

Agha Muhammad v. Zohra Begam (n) (1016) 43 I. A. 212, 234, 88 AU. 627, 

(1028) 8 Luck. 199, 105 I.O. 400, 661, 86 I.O. 104. 

, (’28) A.O. 662; Firoi Din r. Na- 
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from the fact that one person has habitually and openly treated Ch. XVII, 
another h,s his child, that is, as a legitimate child (o). 

248, 249 

In MulMmrmH Azmai v. Lalli Begum (p), their LorJshipg of tho Privy 
Council said: “It has been decided in several cases that there need not be 
proof of an express acknowledgment, but that an acknowledgment of children 
by a Mahomedan as his sons may be inferred from his having openly tieated 
them as such.” 

249. Conditions of valid acknowledgment. — In order to ren- 
der an acknowledgment valid and effective the following con- 
ditions must be fulfilled : — 

(1) “the acknowledgment must be not merely of son- 
ship, but must be made in such a way that it shows 
that the acknowledger meant to accept the other not 
only as Ms son, but as his legitimate son ” {q) [see 
note 2 below] ; 

(2) the ages of the parties must he such as to admit 
of the acknowledger being the father of the person 
acknowledged (r) [see note 3 below] ; 

(3) the person acknowledged must not be the offspring 
of zina, that is, adultery, incest or fornication (s), 
as he would be if Ms mother could not possibly have 
been the lawful wife of the acknowledger, at any 
time when he could have been begotten, as where 
the mother was at that time the wife of another 
man {t) or had been divorced by the acknowledger 
and the legal bar to remarriage had not been re- 


(o) Muhammad Aimat v. LaUi Btgum 

(1881) 9 I. A. 8, 18, S Cal. 422. 
Ehajah Sidayut y. Rai Jan Kha- 
num (1844) 3 M.l.A. 205, 323 
[consecutive course of tteatmont] , 
Mahomtd Bofther v. Shurfoon 
Ifiata (1880) 8 M.l.A. 136, 

168-159; Athrufooi Dowlah v. 
Hyder Hosssin Khan (1869) 11 M. 
I. A. 94, 116; Sttdahat ZZosein v 
Mahomad Yusuf (1888) 10 Oal 663, 
11 I. A. 81; Ahdool Ratak v Aga 
Mahomsd Jafftr (1893) 21 Cal. 666, 
21 I. A. 66; Masit-un^issa v Pa- 
thani (1904) 26 All. 296; Musst. 
Bibss PatiUUunnsssa v. Musst. 
Bibss Kamarunnessa (1006) 9 C. 
W.N 862. 

(p) (1881) 9 I. A. 8, 18, 8 Oal. 422 
(9) Habibur Rahmm v. Altaf Ali (1921) 

48 I. A. 114, 120, 48 Oal. 856, 
60 I.O. 887, ('22) A. PC. 159; 
Abdocl Raeaek v. Aga Mahomsd 
Jafsr (1898) 21 Oal. 666, 21 I. 
A. 66; Sadakoi Bosssin v. Maho- 
msd Yusuf (1888) 10 Oal. 663, 11 
I. A. 81. 

(r) Sabibur Rahman v. Altaf Ali (1921) 


48 'I A 114,1 120-121, 48 Oal. 
866, 60 I 0. 887, ('22) A. PC, 

159. 

Habibur Rahman v. Altaf Ali (1921) 
48 I. A 114, 121, 48 Cal. 866, 60 
I.O. 887, (’22) A.PO. 159; Sadik 
Husain v Hashim Ali (1916) 48 
I. A. 212, 234, 38 All, 627, 661, 
36 I.O. 104; Rashid Ahmad v. 
Anuo Khatun (1932) 59 I. A 21, 
64 All. 46, 135 I.O. 762, (’32) 
A PO. 25, Muhammad AUahdad v. 
Muhammad Ismail (1888) 10 All. 
289, 834-337; Mardansahsb v, Ra- 
faksahsb (1909) 34 'Bom. Ill, 4 
I 0 . 254; Mohammad Hanif v, 
Badarannsssa (1038) 43 O.W.K. 
273 

Liaqat Ah v. Karim-un-nissa (1893) 
16 All. 896; Mardansahsb v. Bajak- 
sahsb (1909) 34 Bom. Ill, 4 I.O. 
264; Agha Muhammad v. Zohra Bs- 
gam (1028) 3 Luck. 199, 106 I.O. 
490, (*28) A.O. 662; Muhammad 
Shafg-uUah v. Nuh-vUah (1926) 48 
AU. 58, 88 I.O. 964, (’26) A. A. 
48; ATios Mohammad v. 7usu/ Khan 
(’34) A.I,. 462, 164 I.O. 788. 
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moved (m) or was within prohibited degrees of the 
acknowledger {v). If the marriage is disproved, 
the issue would be the issue of fornication (w) [see 
note 4 below] . 

(4) the person acknowledged must not be known to be tln^ 
child" of another man (x). 

(5) the acknowledgment must not have been repudiated 
by the person achnowdedged (p) [see note 5 below]. 

The above conditions apply whether the acknowledged 
child is a son or a daughter [see s. 247 (2)]. 

llcdaya, 43"; Bainie, 408. A synop.sis of tho above eonditions will bo 
found in the Privy Council ease of Bahibur Bahman v Aliaf Ah (e). 

1. AclnouleA'/mnit and burden of proof. — As marriage among Mahoitu'- 
(Jana may bo conslitutcd without any ceroiiioiiial, direct proof of marnago is 
not always available. Where direct proof is not available, indirect proof maj 
suffice. Now one of the ways of indirect" proof is by an acknowledgment of 
legitimacy in favour of a son. This acknowledgment must be not merely of 
sonship, but of legitmale sonship. Further, it must not be impossible upon 
the face of it as stated in tho present section. Tf tho conditions stated in tho 
section aie satisfied, the acknowledgment has more than a mere evidentiary 
value. It raises a presumption of marriage — a presumption which may be 
taken adiaiitiige of either by a wife-claimant or a son-claimant. Being, how- 
ever, a presumption of fact, and not juns et de jure, it is, like every other pre 
sumption of fact, capablo of being set aside by contrary proof Tho result 
is that a claiiniiiit .son who has in bis favour a good acknowledgment of legiti- 
macy IS in this position: the marriage will be held proved and his legitimacy 
ost.ihlishcd unless the marriage is disproved. Until the claimant establishes 
his acknowledgment the onus is on him to prove a marriage. Once he esta- 
blishes ail nckiiowlcdgincnt, the onus is on those who deny a mr.riiagc to nega- 
tive it in fad ” (fi). 

2. Clause (1): intenlwn to confei status of legitimacy. — Tlio aeknowledg- 
luont must be not merely of sonship, but of legitimate sonship It must not, 
liowevcr, be supposed that an acknowledgment merely of sonship has no evi- 
dential y value. Acknowledgment as a son primo facie means acknowledgnieiit 
as a legitiiiiatc son (ft). 

A mere casual acknowledgment of paternity, not intended to confer the 
status of legitimacy, will not havo tho effect of conferring that status. There 
must be an intention to confer that status (c). 


(«) Kathid Ahmad v. Anna Shatun (1932) 

59 I. A 31, 64 AU. 46, 135 I.C 
762, (’32) A.PO. 26. 

(v) Habibur Bahman r. Alta/ AH (1921) 

48 I. A 114, 121, 48 Cal 866, 

60 I 0. 837, (’22) A.PO. 169 

(w) Dhan Bibi ▼ Lalon Btbi (1900 ) 27 

Cal. SOI; Firoz Dm v. Nawab 
Khan (1928) 9 Lah 224, 109 I.C. 
779, (’28) A L. 433; Habibur Bah- 
man V Alta/ Ah (1921) 48 I A. 
114, 119, 121, 48 Cal. 866, 60 I.C. 

. 837, (’22) A.PO. 169 

(*) Usmanmiya r. Talli Mahomed (1916) 
40 Bom. 28, 30 I.O. 904. 

(k) Habibur Bahman ▼. Alta/ AH (1981) 
48 I. A. 114, 121, 48 Cal 866, 60 { 
I.O. 887, (’22) A.PO. 169. 


(z) (1921) 48 1 A 114, 120-121, 48 Cal 
866, 60 I 0. 837, (’22) A PC 
159 

(a) Habibur Bahman v. Alta/ AH (1921) 
48 I. A lf4, 121, 48 Cal. 856, 60 
I.O. 837, (’32) A.PO. 159. 

(5) Fuzeetun Bebee v. Omdah Bebat 
(1868) 10 W.R. 469, cited with 
approval in Sadik Husain r. 
Hashim Ah (1916) 43 I. A. 213, 
232, SB All. 627, 669. 36 I.C. 
104; Usmanmiya v. FoZli Mahomed 
(1918) 40 Bom. 28, 88, 80 1.0. 
904 

(e) Abdool Basaek v. Aga Mahomed Jafsr 
(1893) 21 I. A. 66, 70. 21 Cal, 
666, 679. 
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3. Clause (2): age. — The acknowledger must bo at least twelve and u YVII 

half 7ear8 older than the person acknowledged: Baillie, 411. ’ 

4. Clause (3): Offspring of forweation. — The issue of adultery, incest 249-251 
or fornication, cannot be legitimated by acknowledgment. If the marriage 

is disproved, the issue would bo the issue of fornication. Similarly, the issue 
of a re-marriage between divorced persons, where the wife was repudiated by 
a triple divorce and no intermediate marriage is proved, would also be the issue 
of fornication on the footing that such remarriage is void (d). 

No presumption of marriage arises from long cohabitation if the woman 
was a prostitute when she was brought to the home of the man whose wife she 
claims to be (e) . But if the man acknowledges his children by her as his legitimate 
children, marriage with her will be presumed, for marriage with a iirostitiito i.s 
not prohibited, and she could have been bis lawful wife, when the children 
were begotten (/). But if it is definitely proved that there was no inariiago at 
all between the parties when the children were begotten, in other words, if 
marriage is disproved, the issue would be the issue of fornication, and they 
could not possibly be legitimated by acknowledgment as laid down in the case 
cited in foot-note (c). 

5. Clause (5): repudinhon. — The person acknowledged is entitled to repu- 
diate the acknowledgment, if he has attained an age when he can understand 
the transaction. 

250. Right of inheritance. — If an acknowledgment is of 
legitimate sonship, and that relationship is possible in fact 
and in law [s. 249], it raises a presumption of marriage be- 
tween the acknowledger and the mother of the person acknow- 
ledged, and, unless rebutted, gives such person the right of in- 
heritance to the acknowledger as his legitimate child (^), and 
a similar right also to the mother as the lawful wife of the 
acknowledger (/i). 

Clear and reliable .evidence that a Mahomedan has acknowledged children 
as his legitimate i.ssne raises a presumption of a valid marriage between him 
and the children’s mother {%). 

251. Acknowledgment of legitimacy irrevocable. — An 

acknowledgment once made cannot be revoked (j). 


w 


(«) 

(/) 

la) 


Bathid Ahmad v. AnUa Khatun 
(1982) 69 I. A 21, 64 All. 46, 
136 I.O. 762, (’82) A. PC. 25. 

Ohazanjar ▼. Kanit Tahma (1910) 
87 I. A. 106, 32 All. 345, 6 10. 
674. 

Imambandi r. Uutsaddi (1918) 45 

I. A. 78, 81-89, 46 Cal. 878, 889- 
890, 47 I.O. 513 

Habibur Bahman v Altaf Ah (1921) 
48 I. A. 114, 121 , 48 Cal 866, 60 
I.O. 837, (’22) A PO 159;, 

Mahammad Aimat v. LoBi Begum 
(1881) 8 Oal. 422, 9 I A. 8; 
Sadakat Boieein v. Mahomed 
Tueut (1888) 10 Cal. 663, 11 I.A. 


(A) Khajah Eidagut v. Bai Jan Khanum 
(1844) 8 M.I.A. 296, 318; Wwa 
T. Swndulonnieea (1867) 11 M I 


A. •178, 193; Newab Mulka Jehan 
T. Mahomed (1878) Sup. Vol. I A. 
192; Ehafooroonieea v. iiowthaa 
Jehan (1876) 2 Cal 184, 199, 8 
I. A. 291; Mahatala t. Haleemootoo- 
man (1881) 10 0 L.R. 293; Im- 
ambandi T. Muteaddi (1918) 45 

I. A. 73, 82, 45 Oal. 878, 890, 47 
I 0. 613; Eabibur Bahman v. Al- 
taf Aii (1921) 48 I A. 114, 121, 
48 Cal. 866, 60 I C. 887, (’22) 
A.PO. 169. 

(i) Imambandi v. Muteaddi (1918) 46 1. 
A 73, 81-82, 46 Cal. 878, 889. 
890, 47 I.O. 613. 

(/) Aehrufood Dowlah v. Eyder Eoseein 
(1866) 11 M.I.A. 94; Muhommod 
AUahdad v. Muhammad lemaB 
(1888) 10 All. 289, 817 
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S. 252 262. Adoption not recognized — The Mahomedan law does 

not recognize adoption as a mode of filiation (fc). - 

Where custom is given priority by legislation over general Mahomedan 
law, as in the Punjab, Oudh and some other places (secs. 10, lOA, 11 and 12 
above), a special family or tribal custom of adoption will, if proved, prevail 
over that law. 

The Oudli Estates Act, 1869, sec. 29, permits a Mahomedan talukdar to 
adopt a son to him (1). 

The retention by Hindu converts to Mahomedanism of Hindu usages of in- 
heritance and succession does not carry with it the Hindu custom of adoption. 
The burden of proving that the custom of adoption has also been retained lies 
on those who assert it (m). Although a Mahomedan may be entitled under tho 
law prevailing in a Native State to adopt a son, such a son cannot succeed to 
the property, oi his adoptive father in British India in the absence of evidcnco 
establishing a custom to that effect in Briti^ India (n). 

The above notes to this section are to be read subject to tlio Shariat Act, 
1937. 


{h) Uuhofumad Alhhiad v MuhammaA 
ItmaU (1888) 10 AU. 280, 840; 
Uuhammad Umar v. Uuhammad 
Hiat-aA-Din (1912) 89 Oal. 418, 
89 I. A. 19, 13 I.O. 344, U\r Za- 
man v ifur Alam (1986) 162 I 
0. 814, (’86) A. Pesh. 108 
(0 See Atxiul Ealim Shan v. Saadat A» 


Shan (1982) 59 I. A. 202, 7 

Luck. 194, 186 I.O. 746, (’32) 
A.PO. 187. 

(to) Bai Machhhai v. Bai Biriai (1911) 
85 Bom. 264, 10 1 0. 816. 

(n) Ayuhtha v BabaJal (1988) Bom, 
160, 39 Bom L. B. 1324, 173 I 
0 801, (>88) A.B. 111. 



CHAPTER XVIII. 

Guardianship of Person and Property. 

A. — Appointment of Guardians. 

253. Age of majority — ^In this Chapter, * ‘ minor ’ ’ means 
a person who has not completed the age of eighteen years. 

See the Indian Majority Act IX of 1875, see. 3, and the Guardians and 
Wards Act VIII of 1890, sec. 4, cl. (1). 

Age of majority under the Mahomedan law . — According to the Islamic law, 
the minority of a male or female terminates when he or she attains puberty. 
Among! the Ilanafis and the Shias-, puberty is presumed on the completion of 
the fifteenth year. Under the Indian Majority Act (s. 3), minority ceases on 
the completion of the eighteenth year, unless a guardian of the person or pro- 
perty or both of the minor has been or shall be appointed before the minor 
has attained the age of eighteen years, or the property of the minor is under 
the superintendence of a Court of Wards, in which case the age of minority 
is prolonged until the minor has completed the age of twenty-one years. 

Under the Mahomedan law any person who has attained pubeity is en- 
titled to act in all matters affecting his or her status or his or her property. 
But that law has been materially altered by the Indian Majority Act, and the 
only matters in which a Mahomedan is now entitled to act on attaining the age 
of fifteen years are (1) marriage, (2) dower and (3) divorce. In all other 
matters his minority continues until the completion at leas>t of eighteen years. 
Until then the Court has power* to appoint a guardian of his person or property 
or both under the Guardians and Wards Act. See notes to sec. 101 above. 

253A. Application for appointment of guardian. — All ap- 
plications for the appointment of a guardian of the person 
or property or both of a minor are to be made under the 
Guardians and Wards Act, 1890. 

Any person who is entitled to be a guardian by the Mahomedan law may 
act as such without any previous order of the Court. But there is nothing to 
prevent him from applying to the Court under the Guardians and Wards Act, 
that he may be appointed or declared a guardian nnder the Act. He is not 
bound to wait until his legal title or fitness to act as guardian is disputed by 
another person. The application for the appointment of a guardian may 1» 
made not only by a person desirous of being, or claiming to be, the guardian 
of the minor, but also by any relative or friend of the minor, and in some cases 
by the Collector (s. 8 of the Act) . It should be in the form prescribed by sec. 
10 of the Act, and no order should be made unless notice of the application is 
given to persons interested in the minor (s. 11 of the Act). 

'254. Power of Court to m^ke order as to guardianship. — 
When the Court is satisfied that it is for the welfare of a 
minor that an order should ■ be made (1) appointing a 
35 


Oh. 

XVIII, 

Ss. 

253-264 
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88. guardian of his person or property, or both, or (2) declaring a 
254'256 person to be such guardian, the Court may make ,an order 
accordingly. 

Guardians and Wards Act, 1890, sec. 7. 

265. Matters co, be considered by Court in appointing 
guardian. — (j) In appointing or declaring the guardian of a 
minor, the Court shall, subject to the provisions of this 
section, be guided by what, consistently with the law to 
which the winOr is subject, appears in the circumstances to 
be for the welfare of the minor. 

(2) In considering what will be for the welfare of the 
minor, the Court shall have regard to the age, sex and 
religion of the minor, the character and capacity of the pro- 
posed guardian and his nearness of kin to the minor, the 
wishes, if any, of a deceased parent, and any existing or 
previous relations of the proposed guardian with the minor 
or his property. 

(3) If the minor is old enough to form an intelligent 
preference, the Court may consider that preference. 

Welfare of the minor. — The above section is a reproduction in terms of 
sec. 17, c(s. (1), (2) and (3), of the Guardianfl and Wards Act. It imposes 
a duty upon the Court in appointing a guardian to make the appointment 
consistently with the law to which the minor is subject. The central idea is 
the welfare of the minor, and the Allahabad High Court has said that though 
the rules of Mahomedan law have to be taken into consideration, the main 
question to be considered is what would be conducive to the child ’si welfare (a). 
In a Eangoon case the mother had lost her right under ^ahomedan law as 
she had been divorced and had remarried a Buddhist. She was never-tho- 
less appointed guardian, as the Court considered that the interests of the minor 
would be best promoted by leaving her with the mother (h). 

B.— Guardians of the Person of a Minor. 

(») Custody of boys under seven and of girls under the age of puberty. 

266. Right of mother to custody of infant children. — The 
mother is entitled to the custody {hizanat) of her male child 
until he has completed the age of seven years and of her 
female child until she has attained puberty. The right 
continues though she is divorced by the father of the 
child (c), unless she marries a second husband in which case 
the custody belong to the father (d). 


(a) JR. HaidH v. Jawad AH (1B84) 

AU.L.J. 899, IBO I.O 149, (’84) 
A. A. 722. 

(b) Xa JvU V. Ueola Sbrahim (1938) 145 

I.O. 848, (’88) A.B. 201. 

(«) BsiUie, 435; Zarabibi v. AMoJ H*xak 
(1910) 12 Bom.L.R. 891, 8 10. 
618; Bmptror v. Ayshabai (1904) 


6 Bom.L.B. 836; Allah lUkhi r 
Karan llahi (1938) 14 Lsh. 770, 
147 I.O. 128, (’33) A.L. 9r9; JR. 
Haidri r. Jawad Ait (1984) AH. 
n.J. 899, 160 I.O. 140, (’84) A.A. 
722. 

id) Vlfat Bibi V. BafaH (1927) 49 All. 
778, 102 I.O. 108, (’27) A.A. 581. 
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Eedaya, 138; BailUe, 435. ^ 

Nature, and extent of right of hwamt (custody). —la Imambaikh v. -VlH, 
Mutsaddi (e), their Lordshipg, of the Privy tlouncil said: “ It ia perfectly Ss. ' 
clear that under the MahomeJan law the mother is entitled only to the custody 256, 267 
of the person of her minor ch%M up to a certain age according to the seif of 
the child. But she is not the natural guardian; the father alone, or, if he 
be dead, his executor (under the Sunni lam) is the legal guardian.” 

It would appear from the passage quoted above that the father is Mic 
primary and natural guardian of his minor children, and that the right of 
custody of the mother and the female relations mentioned in sec. 257 below ia 
suhjerA to the supervision of the father which he is entitled to exercise bv 
virtue of his guardianship. If so, the right of hieanat does not carry with it 
all the powers which a guardian of the person of a minor has under the Guaidians 
and Wards Act, 1890. See note to sec. 260, " Tathor as guardian of liis 
minor children.” 

Shia law. — Under the Shia law, the mother n, entitled to the custody of 
a male child until he attains the ago of two years, and of a female child until 
she attains the age of seven years. After the child has attained the above- 
lucntionocl age, the custody belongs to the father (/). If the mother dies 
before the child has attained that age, the father is entitlcil to the custody (g) 

On the death of both the parents, the custody belongs to the fathei ’« futliei 
It is doubtful to whom the custody belongs in the absence of the talluM 's 
father: Baillie, II, 95. 

Shafi law. — It has been observed that under Shaft liUw the mothei is 
entitled to the custody of her daughter even after she has attained pubeitv 
and until she is married (h). 


267. Right of female relations in default of mother 

Failing the mother, the custody of a boy under the ago of 
seven years, and of a girl who has not attained puberty, 
belongs to the following female relatives in the order given 
below : — 


(1) (pother’s mother, how high soever; 

(2) father’s mother, how high soever; 

(3) full sister; 

(4) uterine sister; 

(5) [consanguine sister] ; 

(6) full sister’s daughter; 

(7) uterine sister’s daughter; 

(8) [consanguine sister’s daughter]; 

(9) maternal aunt, in like order as sisters; and 


(») (1918) 4S I. A. 73, 88-84, 45 Cal. 
878, 47 I.O. 618; Ulfat Bibi v. 
Bafati (1927) 49 All, 778, 102 I.O 
108, (’27) A. A. 581; Ut. Siddtg- 
un-nista v. Nisam-uddin (1982) 64 
All. 128, 187 I.O. 219, (’32) A. 
A. 216; Mt. OKuran v. Bias A.hmad 
(1986) 11 Luck. 668, 168 1.0. 
681, (’86) A.O. 492; Batima Bibi 
T. P«ntu Bchth (1941) 2 It.L.J. 


548, (1941) M.W.N. 1049, (>41> 
A.M. 944. ' 

if) t^nhomad (1887) 14 Oal. 

iff) Sidtm-un-nUta v. Saadat (1914) 36 
AU. 466, 24 I.O. 682. 

(ft) Jfttftaiiin Iharyanar v. Bainambu 
(1941) Mad. 760, (1941) 1 
C«) M.WiN. 808, 
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(10) paternal aunt, also in like order as sisters. 

HedcisO) ISS; BailUe, 435-436. Neither the consanguine sist^ (No. 5) 
nor her daughter (No. 8) is expressly mentioned either in the Hedaya or the 
Fatawa Alamgiri', it almost seems as if the omission is accidental, for paternal 
aunts are expressly mentioned. 

If the minor’s mother has lost her right by remarriage, the mother's mother 
hag a right of guardianship preferential to the father’s mother (i). A maternal 
aunt has a pieforential right to the custody of a minor over the step-mother 
of the father of the minor (J). It has been held that the rights of the female 
relations of the mother cannot be taken away by the father appointing by his 
Avill other persons as the guardians of his minor children (fc). 

268, Females when disqualified for custody.~A female, 
including the mother, who is otherwise entitled to the custody 
of a child, loses the right of custody — 

(1) if she marries a person not related to the child 
within the prohibited degrees (ss. 201-202), c.ry., 
a stranger (1), but the right revives on the di.sso- 
lution of the marriage by death or divorce (m); 
or, 

(2) if she goes and resides, dui’ing the subsistence of 
the marriage, at a distance from the father’s 
place of residence; or, 

(3) if she is leading an immoral life, as where she is 
a prostitute (n) ; or, 

(4) if she neglects to- take proper care of the child. 

J/edaya, 138 139; Baillie, 435-430. 

The rca.son of the rule in cl. (1) is that if a woman maucics a man not 
closely 1 elated to tho child, the child may not be treated kindly. It is other- 
wise, how-over, where tho mother, for instance, marries her child's paternal 
uncle Of the maternal grandmother marries tho paternal grandfather, because 
these men, being as parents, it is to be expected that they will treat the child 
kindly: Hedaya, 138. Where, however, there are no relations willing and able 
to look after the minor child, the mother who has become disqualifled by 
marrying a stranger' may be appointed by the Court as the guardian of her 
minor child (o). 

Apostasy . — Apostasy is stated in the Fatawa Alamgin to be a ground of 
disqualification. The reason given is that a woman who relinquishes the Moslem 
faith has to be kept in prison till she returns to the Mahomedan faith: Baillie, 


<i) Nur Begum v ilt. Begum (1984) 149 
I.O. 972, (’84) A L. 274. 

<)) Tumina Khatun v. Ooharfan Bibt 
(1941) 1 0«1. 419, 46 O.W.N. 61B, 
(’42) A.O. 281. 

(k) In re Iteo (1942) Ear. 216, (’49) 

A.S. 118. 

(l) Ifur Begum v. Ut. Begum (1984) 149 

. I.O. 972, (’34) A.L. 274; Kundan 


T. Aieha Begam (1988) A.L.J, 982, 
178 I.O, 1008, (’39) A. A. 15. 
(w) Futeekun v. Kajo (1884) 10 Oal. 18; 
Bhooeha v. Elahi Bux (1886) 11 

Oal 674; Atwar Ahmad r. Samidan 
(’28) A.O. 220, 106 I.O. 822. 

(n) Abatt v. Dunne (1878) 1 All. 698. 
(«) In re Ghidam Mahomed (1948) Ear. 
868, (’48) A.S. 164. 
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435. But this reason cannot apply in British India; hence apostasy would 
not be a disqualification in British India: Baillie, 436, f.n. (3). See also 
Act XXI 1850, and notes to sec.* 208 above. 

259. Right of male paternal relations in default of female 
relations. — In default of the mother and the female relations 
mentioned in sec. 257, the custody belongs to the following 
-persons in the order given below: — 

(1) the father; 

(2) nearest paternal grandfather; 

(3) full brother; 

(4) consanguine brother; 

(5) full brother's son; 

(6) consanguine brother’s son; 

(7) full brother of the father; 

(8) consanguine brother of the father; 

(9) son of father’s full brother; 

(10) son of father ’.s consanguine brother: 

Provided tliat no male is entitled to the custody of an un- 
married girl, unless he stands within the prohibited degrees 
of relationship to her (ss. 201-202). 

If there be none of these, it is for the Court to appoint 
a guardian of the person of a minor, 

TIedaya, 138-139; Baillie, 437. 

It 18 clear from the proviso to the section that though a boy may be pul 
III the custody of his paternal uncle’s son, a g%rl should not be entrusted to him, 
tor he IS not within the prohibited degrees: Baillie, 437. 

nuubn/id ns guaidian . — The Court hai iio power under the Guaidiiins and 
Wards Act [s. 19 (1)] to appoint a guardian of the person of a minor, where 
the minor is a married woman, and her husband is not in the opinion of the 
Court unfit to bo the guardian of her person. If it be a rule of the Mahomedan 
law that a husband is not entitled to the custody of lus wife until she has 
attained puberty, it must be taken to rest on tho hypothesis that he is unfit 
by that law for that custody. If so, the Court may hold under sec. 19 of the 
Guardians and Wards Act that a Mahomedan husband is “ unfit ” within the 
meaning ofi that section to he the guardian of the person of his wife until she 
has attained puberty, and may, consistently with the provisions of that section, 
appoint her mother as her guardian until she attains puberty. 

259A. Custody of child-wife. — The mother of a girl who 
is married, but has not attained puberty, is entitled to the 
custody of the girl as against the husband of the girl (p). 
See Guardians and Wards Act, 1890, sec. 19. 


(p) Nur KaMr v. ZuUikha Bt»i (1686) 11 I *(1904) 82 Oal. 444. 

Oal. 649; Korban v. King Emptror I 
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(It) Custody of hoys over seven and of girls who have attained puberty. 

260. Right of father and paternal male relations to custody 
of boy over seven and of girl who has attained puberty. — The 
father is entitled to the custody of a boy over seven years of 
age (q) and of an unmarried girl who has attained puberty. 
Failing the father, the custody belongs to the paternal rela- 
tions in the order given in see. 259 above, and subject to the 
proviso to that section. 

If there be none of these, it is for the Court to appoint 
a guardian of the person of the minor. 

Uedaya, 12*'; Baillie, 438 

Father as guardian of his minor cMdren. — 'I’he Couit has no power undei 
the Guardians and W.ards Act [s. 19 (2)] to appoint a guardian of the person 
of a minor whoso father is living, and is not in the opinion of the Court unfit 
to bo guardian ol the minor (r). A father is under the Mahoniedan law 
entitled to the custody of his son after he has completed the age of seven 
years, and of his daughter after she has attained the ago of puberty, but there 
is no rule of Mahomedan law that ho is entitled to that custody even if he 
is unfit for it. The Court, therefore, has power to appoint the mother or any 
other person whom it thinks proper, guardian of the person of the minor, if the 
father is, m its opinion, unfit to be such guardian. The Court is> not bound, 
if the father is unfit, to appoint the person entitled next after him, namely, 
the father’s father, guardian of the person of the minor, for the father’s fathei 
has no legal right to the guardianship during the lifetime of the father. The 
paramount consideration in such a case should be the welfare of the niinoi. 
The fact that the father has mairied again does not render him unfit for the 
guardianship of his child (s). 

Testamentary guardian of person. — ^The father may, it seems, entrust the 
custody of his minor children to the executor appointed by his will: Baillie, 

m. 

It has been held by the Cliief Court of Sind that where the father at the 
time of his death was not entitled to the custody of the children, he was not 
entitled to appoint by will a guardian of the person of his children in dero- 
gation of the rights of the persons entitled to art as such guardians under the 
Mahoniedan Law. As the mother had predeceased the father, the female re- 
lations of the mother were held entitled to the guardianship of the minor 
(laughtcis although the father had appointed by will a great paternal uncle of 
the minor daughters as their guardian (f) . 

(itt) Custody of illegitimate children. 

261. Custody of illegitimate children.— The custody of 
illegitimate children belongs to the mother and her relations 
[Maciiaghten, 298], 


(a) fdu V. Amiran (1886) 8 Att. 822 . 54 All. 128, 18T I.O. 216, (’32) 

(r) Be«ant v. Naravaniak (1014) 41 I. A A. A. 216. 

814, 824, 88 Had. 807, 822, 24 (t) In re leeo (1042) Kar. 216. (’42) 

I.O. 290. • A.B. 118. 

(«) i$iddiq-un-nM(a v Ifltam-uddm (1032) 
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C. — Guardians of the Property of a Minor. Oh. 

262. ■* Legal guardians of property — The following persons 
are entitled in the order mentioned below to be guardians of 262, 262A 
the property of a min or (m) ; — 

(1) the father; 

(2) the executor appointed by the father’s will; 

(3) the father’s father; 

(4) the executor appointed by the will of the father’s 
father. 

Baillio, 689; Macnagnten, 62, 304. 

Mother, brother, uncle, etc., not legal guardians. — The four guardians men- 
tioned in this section are hereinafter called legal gw.rdtans. The only relations 
who are legal guarjiians of the property of a minor are (1) the father, and (2) 
the father’s father. No other relation is entitled to the guardianship of the pro- 
perty of a minor as of right, not even 'the mother, brother or uncle. But the 
father oi the paternal grandfather of the minor may appoint the mother, bro- 
ther, uncle, or any other person afs his executor or executrix, in which case they 
become legal guardians and have all the powers of a legal guardian as defined 
in secs. 263 .-Mid 267. The Court also may appoint any ono of them as 
guardian of the property of the minor, in which case they will have all the 
powers of a guardian appointed by the Court, as stated in .secs. 264 and 267 A 
See note 1 to sec. 265 below. 

The only persons who are entitled to appoint a guardian of tlie property 
-of a minor by mil are his father and father's father. Even the mother has 
no power to appoint by will a guardian of the property of her minor children. A 
mother’s executor is not a legal guardian, nor is a brother’s executor, nor an 

uncle’s executor. In fact, no executor, except the father’s executor or the 

father’s father’s executor, can be a legal guardian of the property of the 

minor: Macnaghten, 304. . As to the powers of a legal guardian, see secs. 263 

and 267. 

Testamentary guardian of property. — Any person appointed executor by the 
will of the father or ‘paternal grandfather of the minor becomes by virtue of 
his oflSco legal guardian of the property of the minor. But can the father or 
paternal grandfather appoint one person his executor and another person 
guardian of the property of the minorf It would appear that he can (v) : 

Baillie, 682. 

262A. Guardian of property appointed by Court. — ^In detault 
of the legal guardians mentioned in sec. 262, the duty of 
appointing a guardian for the protection and preservation 
of the minor’s property falls on the judge as* representing 
the Sovereign (w). ' 

Baillie, 689. 
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Appointment vf gmr^n hy Court . — ^If there is no legal guardian (s. 262) ^ 
the Court may appoint any other person guardian of the property of a minor. 
In so doing, the Court should bo guided by what appears in the circumatances- 
to be for the welfare of the minor [s. 255 (1) and (2)]. Thus, the Court may 
appoint the mother guardian of the property of her minor son in preference 
to his paternal uncle (»). The fact that the mother is a pardanashin lady is 
no objection to her appointment (i/). 

The Court is not bound to appoint paternal relations guardians of property 
in preference to maternal relations. If the welfare of the minor requires it, 
the Court may appoint a maternal relation. The Court must also have regard 
to the mshes of the minor’s father. Both these grounds concurred in a ease 
in which a brother of the father’s first wife was appointed guardian of the 
property of the minor in preference to a step-brother of the father (?). 

262B. lie facto guardian — A person may neither be a 
legal guardian (s. 262) nor a guardian appointed by the 
Court (s. 262A), but may have voluntarily placed himself in 
charge of the person and property of a minor. Such a 
person is called de facto guardian. A de facto guardian is 
merely a custodian of the person and property of the 
minor (a). 

The expression “ de facto guardian ” is used in contradistinction to “ de 
jure guardian,” Legal guardians (». 262) and guardians appointed by the 
Court (S'. 262A) are de jure guardians. The motlier, brother, uncle, and alt 
lelations other than the father and father’s father are de facto guardians, 
unless they are appointed executors by the will of ffie father or father’s father 
(s 262), or are appointed guardians by the Court (s. 262A). 

263. Alienation of immovable property by legal guardian. — 
A legal guardian of the property of a minor [s. 262] has no 
power to sell the immovable property of the minor except 
in tlio following cases, namely, (1) where he can obtain 
double its value; (2) where the minor has no other property 
and the sale is necessary for his maintenance; (3) where 
there are debts of the deceased, and no other means of 
paying them; (4) where there are legacies to be paid, and 
no other moans of paying them; (5) where the expenses 
exceed the income of the property; (6) where the property 
is falling into decay; and (7) when the property has been 
usurped, and the guardian has reason to fear that there is 
no chance of, fair restitution (&). 


(B) Alim-ullah V. Abadi (1006) 20 AU. 

10 . 

(o) /atvan« v. Cajadhar (1011) 88 Oal. 

788, 786, 10 I.O. 884. 

(f) Mahomed Sayeed v. IimaU (’81) A. 

B. 66, 181 1,0. 407. 

(•) Imambtndi r. Muteaddi (1918) 45 
I. A. 78, 84, 46 Oal. 878, 894-805, 
47 I.O. 618; Jrotonm«4 MiM r. 
Mohammad Iftihhar (1982) 69 l.A. 
92, 101, 7 Luck. 1, 188 I.O. 97 


(’32) A.PO. 78, Muhammad Mai- 
euddin Mia v. Nalint Bala Devi 
(1987) 2 Cal 137, (’87) AO 284; 
Anto y. ReoU Kuar (1937) All. 
196, 166 I.O. 61, (’86) A. A. 837. 
(6) Imambandi v. Muteaddi (1918) 46 

l.A. 78, 91, 46 Cal. 878, 47 I.O. 
518; Burbai y. BiraH (1606) 20 
Bom. 116, 121; KeB Duit y. Abdul 
AN (1888) 16 Oil. 627, 16 l.A. 
96; Thottoli v. Xunhommsd (1010) 
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Baillie, 687-688; Macnaghten, p. 64, sec. 14, pp. 305, 306. 

Mortgage. — The same rules apply te a mortgage and unless it is a case 
of absolute necessity the mortgage is invalid (o). 

Lease. — The father or other lawful guardian may grant a lease, if it be 
for the benefit of the minor (d). 

Where minor’s title to property is in dispute. — The piohibition against 
alienation referred to in this section applibs to immovable property to whicii 
the minor has an undisputed title. It does not apply where the minor’s title 
to the property is disputed. Thus, where the father of a minor sold part of the 
immovable property inherited by the minor from hia mother, the title to which was 
in dispute, and the sale was made pursuant' to a compromise which put an end 
to pending litigation, the sale was held to be binding on the minor as being 
one for the minor’s benefit (e). As to the power of a legal guardian to dispose 
of movable property belonging to his ward, see ser. 267 below. 

264. Alienation of immovable property by guardian appointed 
by Court. — A guardian of properly appointed by the Court 
under the Guardians and Wards Act, 1890 [s. 262A] 
lias no power without the previous permission of 
the Court, to mortgage or charge, or transfer by sale, gift, 
exchange, or otherwise, any part of the immovable properfi/ 
of his ward, or to lease any part of that property for a term 
exceeding five years, or for any term extending move thou 
one year beyond the date on which the ward will cease to be 
a minor. A disposal of immovable pnoperty by a guardian 
in contravention of the foregoing provisions is < oidahle at 
the instance of the minor or any other person affected 
thereby (/). Permission to the guardian to do any of the 
acts mentioned above must not be granted by tlu’ Court 
except in case of necessity or for an evident advantage to 
the ward [Guardians and Wards Act', 1890, ss. 29, 30, 31]. 

llcferenee to arbitration by guardian appointed by the Court. — There are 
dicta of the High Court of Allahabad to the effect that a guardian appointed 
by the Court may refer to arbitration without the permission of the Court 
disputes as to the distribution of immovable properties of the minor’s father, 
but that it is an irregularity if the guardian makes a reference without the 
“ opinion, advice or direction ” of the Court under sec. 33 of the Act. There 
is no indication in the judgment as to the consequences of such an irregularity(sr). 

As to the disposal of movable property by a guardian appointed by the 
Court, see sec. 267A below. 

265. Alienation of immovable property by de facto 
guardian. — A de facto guardian [s. 262B3 has no power to 


Ch. 
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34 Mad. 687, 8 I.O. 1098; Uoham- 
mud Abdur Rahman Khan y, Uoham- 
mad ibadul Qhati Khan (’37) A.O. 
66, 166 I.O. 697. 

(e) Ytajuddia Pramanick t. Rup Mamjari 
(’86) A.O. 826. 

(d) Ztebwmina Begum y. Ure. Danaghtr 
(1286) 69 Mad. 942, 168 I.O. 

384, (’36) A.M. 664. 

36 


(a) Kali DuU v. Abdul Ali (1888) 16 Oal 
687, 16 I A, 96. 

(/) Solema Ribi r. Safes Uahammad 
(1927) 64 Oal. 687, 104 I.O. 883, 
(•87) A.O. 836. 

(#) Said-vnmiieea y. Buqaiya BW (1031) 
63 An. 488, IBO 1.0 801, (’31) 

A. A. 307. 
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S. 265 transfer any right or interest in the immovable property of 
the minor. Such a transfer is not merely voidfible, but 
void {h). 

1. Mother, brother, uncle, etc., cut de facto guardians. — The mother, as 
has already been stated, is not the legal guardian of the property of her minor 
children (seo note to sec. 262). She is merely a de facto guardian — a bare 
custodian of their property, and lias no power to sell, mortgage, or otherwise 
deal with immovable property belonging to them. As stated by their Lordships 
of the Privy Council in Imambamli v. Mutsaddt (t), which is the leading case 
on the subject, “ the mother has no.largcr powers to deal with her minor child’s 
property tlian any outsider or non relative who happens to have charge for the 
time being of the infant.” A sale, mortgage, or any other transfer by the 
mother is wholly void (j). The s.ame remarks ajiply to a brother, uncle, and 
other relations. An alienation by a brother (k), unde (1), or any othei 
1 elation of the minor’s immovable property is wholly void. If the alienee is let 
into possession of the property, his possession, so far as regards the minor’s 
share, is no better than that of a trespasser (m). The Sind Chief Court has held 
that the lessee under a lease granted by a de facto guardian of a minor is 
liablo to pay compensation to the minor for use and occupation of the land (n). 

The next question to consider is whether a sale or mortgage made by a 
de facto guardian is binding on the minor, if it was made to satisfy a mort- 
gage or other debts of his father or other person from whom he acquires the 
property. In Mata Dm v. Ahmad Ah (o), a Mahomedan executed a mortgage 
of his immovable propoity. lie then died leaving a will by which he heiiueathed 
the property to his four grandsons, one of whom was a minor, in equal shares 
subject to ccjual obligations in respect of his debts. After his death the three 
elder grandsons sold the mortgaged property including the minor’s share to 
the mortgagee to satisfy the mortgage debt and other debts of the deceased, 
rt was held by the Privy Council that the sale, though made to satisfy the debts 
of tho deceased, was not binding on. the minoi, and that he was entitled to 
redeem his one-fourth share of tho moitgaged property, Tn a Lahore case (p), 
a Mahomedan executed a mortgage of his immovable property in favour of 
A. lie then died leaving a widow and minor children. Tho widow borrowed 
Rs. .3,000 from B, out of whi(;Ji. she paid Rs. 2,500 which was the amount due 
to A under his mortgage, and mortgaged the same property to B. The balance 
of Bs. 500 was applied by her towards the maintenance of the children. The 
mortgage was for a term of 60 years, and B was let into possession. B spent 
Rs. 400 in improving the property. The children afterwards brought a suit 
against B to recover possession of their share of the property. It was held 
that the ipoitgago of the children’s share was void, but tho mortgage was set 
aside conditionally upon the children paying to B the amount by which they 


(li) Imambandi v Muhiaddi (1918) 45 
I A. 73, 46 Oal. 878, 47 I.O. 613; 
Mata Din v. Ahmad AH (1912) 89 
I. A. 49, S4 All. 218, 13 I.O. 976; 
Kanneuamx OhtUi v. Sahimat 
Amm<a (1988) 66 Uad.Ii J. 648, 
147 I.O. 88, (’33) A.M. 806, 813 
(») (1918) 46 I. A. 78, 88, 46 Oal. 878, 
894, 47 I.O. 618. 

(i) Jmambandi v. Mutiaddi (1918) 46 

I. A. 78, 46 Oal. 878, 47 I.O. 618; 
Muhammad Shaft v. Mat. KaUum 
Bibt (1923) 4 Lah. 467, 79 I.O. 
260, (’24) A.L. 200; OAuIani 

Htutein v. Mtr JaMrM (1940) 
Nag 663, (1988) N.L.J. 409; 

Sambhu Oosam v. PM/an Mian 
(1941) 198 I.O. 263, 7 B.B 620, i 


(’41) A P. 861 

(ft) Mata Dm v. Ahmad Ah, rapra; Fateh 
Din V Ourmukh Singh (1929) 10 
Lah. 385, 113 I 0, 227, (’29) A.L. 
810 

(1) \\tam-vd-din v Anandi (1896) 18 

All 373 

(to) Imambandt v MuUaddi (1918) 46 
I A. 73, 92-93, 45 Oal. 878, 908- 
904, 47 I.O 513. 

(n) Aiuiul Rahman FatekvOah v. Ohoithram 
(1940) Kar. 200, 190 I.O. 268, 
(•40) A.B. 129. 

(0) (1912) 39 I.A. 49, 84 All. 218, 18 
I.O 976 

(p> Bang Ilahi v Jfaftbub Ilahi (1926) 7 
Lah 35, 94 I.O. 26, (’26) A.L. 
170. 
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had benefited, namely, Ra. 2,500-)-R8. 500+Ee. 400=C,400, This decision 
probably goes too far, and may require reconsideration. 

2. Lvmtation for suit to set aside transfer of property hy de facto 
guardwn. — Art. 44 of Sch. I of the Limitation Act, 1908, presoribod a period 
of 3 years within which a ward who has attained majority may sue to set aside 
a transfer of his property made by his guardian, the time running from the 
date of the ward’s majority. This article applies to a tiansfcr by a lawful 
guardian, and not one by a de facto or unauthorized guardian. The .iiticle 
that applies to a transfer by a de facto guardian is art. 144 lead ivith sec. 8 
of the Act. Art. 144 deals with immovable property, and presciibes a period of 
12 yeais from the time when the possession of the defendant becomes adverse 
to the plaintiff (q). 

3. Reference to arbitration by de facto guardian — The principle of the 
Privy Council decision in Imambandi v. Mutsaddi referred to in note 1 above 
has been applied to a reference to arbitration by a de facto guardian. Such 
a guardian has no power to refer to arbitration disputes as to the distribution 
of immovable properties of the minor’s father, and the minor is not bound b>' 
an award made on such a reference. Nor does the subsequent appointment of 
the df facto guardian as guardian of the minor under see. 10 of tho Guardians 
and ‘Wauls Act, 1890, make the award binding upon the minor in the absence 
of evidence that the Court approved of the rcfereiico (r). 

4. Continuance of partnership business. — It has been held, following the 
principle of tho ruling in tho Privy Council case of Imambandi v. Mutsaddi 
referred to in note 1 above, that where the father of a minor was a member of 
a firm which owned a rice mill and carried on nee milling business, the mother 
has no power to enter into an agreement with the surviving partners on behalf 
of the minor to continue the partnership business. Such an agreement is 
void (s). "Whether under tho Mahomedan Law or on general principles defining 
the relations between a ward and a guardian, a guardian as such has no power 
to carry on business on behalf of his ward, especially if the business is such as 
may involve the minor’s estate in speculation or loss, and it is immaterial 
whether the business was that of the father of the minor or there was a break 
in it (f). 

5. Bequest to an heir. — On the same principle a mother cannot validate a 
bequest to an heir by consenting on behalf of her minor children who are 
co-heirs (u). 

6. Satification. — As a sale by a <fe facto guardian of the minor’s immov- 
able property is not merely voidable but is void, it cannot be ratified by the 
minor on attaining majority (v), A contrary decision of the Peshawar Court 
is, it is submitted, incorrect (w). 

T. Agr.a Tenancy Act. — Settlement of agricultural land forming pait of 
a aamindari property, inherited by a Mahomedan widow and her minor son, 
with a tenant for agricultural purposes does not amount to an alienation of 
the minor’s interests in the immovable property (x). 


(«) Mata Din r. Shmad Alt (1912) 89 I.A. 

49, 84 All. 218, 13 I.O. 976. 

(r) Mohammad -Ejaz T. Mohammad Iftikhar 
(1982) 69 I.A. 92, 7 Luck. 1, 180 
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(t) Ahmad Ibrahim Saheb v. Moyyappa 
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148 I.O. 108, (’83) A.O. 97. 

(e) Anto V. Beoti Suar (1987) All. 196, 
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(•37) A. Pesh. 74, 170 1,0. 63. 
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- 89, (1988) A.L.J. 1110, 180 I.O. 
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Sg As to the powers of a de facto guardian to deal with the ?n 

265-268 "linoL see sec. 268 below. 

266. Agreement by guardian for purchase of immovable 

property for his ward Neither the guardian of a minor 

nor the manager of his estate is competent to bind the minor 
or his estate by an agreement for the purchase of immovable 
property. Such an agreement is void {y). 

[J, tho manager of the estate of a minor, B, agroesi to purchase fioni 
C immovable property on behalf of B. The agreement is void, and neither B 
nor C can sue for specidc performance of the contract.]. 

267. Power of legal guardian to dispose of movable 
property. — A legal guardian of the property of a minor 
[s. 262] has power to sell or pledge the goods and chattels 
of the minor for tlie minor’s imperative necessities, such as 
food, clothing, or nursing (?). 

267A. Power of guardian appointed by Court to dispose of 
movable property.— A guardian of the property of a minor 
appointed hy the Court [s. 262A] is bound to deal with 
movable property belonging to the minor as carefully as a 
man of ordinary prudence would deal with it if it were his 
own [Guardians and Ward.s.Act, 1890, s. 27]. 

268. Power of de facto guardian to dispose of movable 
property — A de facto guardian [s. 262B] has the same power 
to sell and pledge the goods and chattels of the minor in his 
cliarge a.s a legal guardian of his property (a). 

A mother has no power as de facto guardian to enter into any contract 
whereby a minor would bo saddled with any pecuniary liability (6). Nor 1ms 
a brother (c). Tt 1ms been held m Madras that she has power to renew a 
promissory note executed by the minor's fathei and so stave off an execution 
against the minor’s property (d), sed quaere. 


(i/) Ifir Sarwarjan v Fakhruddm (1912) 
39 I A 1, 89 Cal 232, 13 1. 0 331 
(z) Imambandi v MuUaddi (1918) 45 I.A. 
73, 86-87, 45 Cal 878, 895-896, 47 
I 0 613. 

(a) Imambandi v. Uutsaddi (1918) 45 

I.A. 78, 86-87, 45 0. 878, 896-896, 
47 I.C. 618, 

(b) Ohvlam Ah r. Innyut Ah (1933) 141 

I.O, 68, (’88) A.L. 96; Kunhibi 


V Kcdxani Amma (1939) 2 M.L J 
463. (’89) A M. 881 

(c) NazxTuddxn v. Kharagnarain (1989) 
177 I.C. 802, (’89) A P. 29 
(rf) Yenkatarayudu v. Khagim Saheb 
(1936) 160 I.O. 268, (’86) AM. 
1041; DUsented from in Kunhibi v. 
Kalxanx Amma (1939) 2 M L.J. 
468, (’39) A.M 881, 



CHAPTER XIX. 

Maintenance of Relatives. 


268A. Maintenance defined. — “ Maintenance ” in this Ch. 
Chapter includes food, raiment and lodging. XIX, 

Of. Baillie, 441. 268A, 269 

269. Maintenance of children and grandchildren. — (l) A 
father is bound to maintain his sons until they have attained 
the age of puberty. He is also bound to maintain his 
daughters until they arc married. But he is not bound to 
maintain his adult sons unless they arc disabled by infirmity 
or disease. The fact that the children are in the custody 
of their mother during their infancy (s. 256) does not relieve 
the father from the obligation of maintaining them (o). But 
the father is not bound to maintain a child who is capable 
of being maintained out of his or hei- own property. 

(2) If the father is poor, and incapable of earning by 
his own labour, the mother, if she is in easy circumstances, 
is bound to maintain her children as the father would be. 

(5) If the father is poor and infirm, and the mother also 
is poor, the obligation to maintain the children lies on the 
grandfather, provided he is in easy circumstances. 

Eedaya, 148; Baillie, 459-462. A daughter when married passes into hei 
husband’s family, and there is no obligation on the members of her natural 
family to maintain her, not even if she is divorced (6). 

Bight to maintenance: how long it continues . — The effect of the Indian 
Majority Act, 1875, so far as Mahomedans are concerned, is to extend the 
minority of a person until he has completed the age of 18 years, except in 
matters of marriage, dower and divorce. In respect of these matters a 
Mahomedan is entitled to act when he attains the age of majority under the 
Mahomedan law. That age is' reached when he attains puberty, that is, when 
he completes the age of 15 years. Sir Boland Wilson considers that since main- 
tenance is not one of the excepted subjects, the age of minority for the purpose 
of maintenance must be deemed to have been extended until the age of 18 years 


(a) Emperor y. Aythabai (1904) 6 Bom. 
L R. 536; Mahomed Jiuab v. Haft 
Adam (1918) 37 Bom. 71, 16 I.O. 
520 fa Otttchi Memon easel. Allah 
Bakhi V. Karam Ilahi (1938) 14 

Lah. 770, 147 I.O. 128, (’88) A.L. 
969; Mt. Sarfrat Begum r. jjftron 
Bahheh (1928) 9 Lsh. 813, 112 I.O. 


476, (’28) A.L. 543; Muhaidin 

Tharaganar v Sainambu Ammal 
(1941) Mad. 760, (1911) 1 M.L.J 
608, (1941) M.W.N 308, (’41) 

A.M. 582. 

(ft) Patriehi y. Kunhaoha (1918) 36 

Mad. 885, 18 I.O. 286. 
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[Anglo-Muhammadan Law, bs. 140, 142], This view, it is submitted, is not 
correct. The effect of the Indian Majority Act is to extend the period of 
incapacity to act in matters other than the three mentioned abovef, e.g., con- 
tractu, wills, gifts, wakfs, etc. It is not to enlarge the duration of a right or 
of the corresponding duty. The children, therefore, of a Mahomedan have no 
right to maintenance after they have attained the age of puberty, nor is there 
!my obligation on the parents to maintain them aftor that age, except, as 
stated above, In the case of a son who is disabled by infirmity or disease . 

Maintenance where daughter stays away from father. — Where the father 
is entitled to the custody of the daughter and offers to keep her in the house 
and maintain her, the daughter has no right to separate maintenance unless 
there are circumstances which justify the daughter in staying away from the 
father’s houso (c). In this case the facta wore that the daughter’s mother 
had been divorced and the father had married again. The father did not offer 
to keep her in the houso and later on become a lunatic. These circumstances 
were held to be sufficient to entitle tho daughter to separate maintenance. But 
a single .Judge of the Madras High Court has expressed the view that the 
father’s liability to maintain his children is absolute and if the father has 
any right of custody of liis children, he is entitled to enforce that right, but 
the fact that he has not done so or that his children are residing elsewhere did 
not deprive them of their right to claim maintenance from their father (d). 

270. Maintenance of parents — (i) Children in easy cir- 
cumstances are bound to maintain their poor parents, althon£?li 
the latter may he able to earn something for themselves. 

(2) A sou though in straitened circumstance.s is bound 
to maintain his mother, if the mother is poor, though she 
mav not be infirm. 

(.9) A son who, though poor, is earning something, is 
bound to support his poor father who earns nothing. 

nodaya, 148j BaiUio, 465, 466. 

270A. Maintenance of grandparents — A person is bound 
to maintain his paternal and maternal grandfathers and 
grandmothers if they are poor, but not otherwise, to the 
same extent as he is bound to maintain his poor father. 

Baillic, 466. 

271. Maintenance of other relations — Persons who are not 
themselves poor arc bound to maintain their poor relations 
within the prohibited degrees in proportion to the share 
which they would inherit from them on their death. 

BaiUio, 467. 

272. Statutory obligation of father to maintam his children 

If a father, who has sufficient means, neglects or refuses to 


(e) Bat/ahal v. Emad Ahmed (1941) Bom. | a single Judge). 

643, 43 Bom.L.B. 823, 197 l.C. id) Muhatdin Tharaganar t. Sainambu 
161, (’41) A.B. 869 (Decision of I Ammdl, tupra (a). 
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maintain his legitimate or illegitimate children who are 
unable to maintain themselves, he may be compelled, under 
the provisions of the Code of Criminal Procedure, 1898, to 
make a monthly allowance, not exceeding one hundred 
rupees, for their maintenance. 

See the Code of Criminal Procedure, 1898, Bee. 488 as amended by sec. 131 
of the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923). 
If the children are illegitimate, the refusal of the mother to surrender them 
to the father is not a ground for refusing an order of maintenance (e ) : See 
sec. 261 above. 

273. Maintenance of wives. — See secs. 213 to 215 above. 


Oh. 

XIX, 

Ss 

272, 273 


(«) Sanj/adan r Kayat Beeran (IBS')) 19Mad 461 




APPENDIX. 


ACT NO. vm OP 1939. 

(Passed by the Indian LeqisiiAtube.) 
{Received the assent of the Qo*>ernor-Oeheral on the 
nth March, 1939.) 


An Act to consolidate and clarify the provisions of MusUm law relat- 
ing to suits ftr dii solution of marriage by women married under 
Muslim law and to remove dowbts as to the effect of the renun- 
ciation Of Islam b% a married Muslim woman on her marriage 
tie. 

Whereas it is expedient to consolidate and clarify the provisions 
of Muslim law relating to suits for dissolution of marriage by women 
married under Muslim law and to remove doubts as to the effect of 
the renunciation of Islam by a married Muslim woman on her marri- 
age tie ; It is hereby enacted as follows : — 

Short title and ex- 1. (1) This Act may be called The Dissol- 
UTioN OP Muslim Marriages Act^ 1939. 

(2) It extends to the whole of British India. 

2. A woman married under Muslim law 
Grounds for decree shall be entitled to obtain a decree for the dis- 
riage **”^'*****° solution of her marriage on any one or more of 

the following grounds namely: — 

(i) that the whereabouts of the husband have not been known 
for a period of four years ; 

{ii) that the husband has neglected or has failed to provide 
for her maintenance for a period of two years; 

(in) that the husband has been sentenced to imprisonment for 
a period of seven years or upwards; 

(iv) that the husband has failed to perform, without reasona- 

ble cause, his marital obligations for a period of three 
years; 

(v) that the husband was impotent at the time of the marriage 

and continues to be so ; 

(vi) that the husband has been insane for a period of two years 

or is suffering from leprosy or a virulent venereal 
disease; 

(vii) that she, having been given in marriage by her father or 

othev guardian before she attained the age of fifteen 


37 
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y<jars, repudiated the marriage before attaining the age 
of eighteen years ; 

Provided that the marriage has not been consummated ; 

(viU) that the husband treats her with cruelty, that is to say, — 

(a) habitually assaults her or makes her life miserable by cru- 

elty of conduct even if such conduct does not amount to 
physical iU-treatmePt, or _ . ‘ 

(b) associates with women of evil repute or leads an infamous 

life, or 

(c) attempts to force her to lead an immoral life, or 

(d) disposes of her property or prevents her exercising her 

legal rights over it, or 

(e) ol^structs her in the obsei^anpe of her religious profession 

or practice, or , 

(f ) if he has more wives than one, does not treat her equitably 

ill accordance with the injunctions of the Qoran; 

(ipr) on any other ground which is recognised as valid for the 
dissolution of marriages under Muslim law: 

Provided that— 

(a) no decree shall be passed on ground (iU) until the sentence 

has become final; 

(b) a decree passed on ground (») shall not take effect for a 

period of six months from the date of such decree, and 
if the husband appears either in person or through an 
authorised agent within that period and satisfies the 
Court that he is prepared to perform his conjugal duties, 
the Court shall set asido the said decree; and 

(c) before pasp'ng a decree on ground (v) the Court shall 

on application by the husband, make an order requir- 
ing the husband to satisfy the Court within a period 
of one year from the date of such order that he has 
ceased to be impotent, and if the husband so satisfies 
the Court within such period, no decree shall be pass- 
ed on the said ground. 


Notice to bo served 
on heirs of the hus- 
band when the bus- 
band 's whereabouts 
are not known. 


3. In a suit to which clause (i) of section 
2 applies — 


(a) the names and addresses of the persons who would have 

been the heirs of the husband under Muslim law if he 
had died on the date of the filing of the plaint shall 
be stated in the plaint, 

(b) notice of the suit shall be served on such persons, and 
(o) such pbrsons shall have the right to be beard in the suit: 
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Provided that paternal uncle and brother of the husband, if 
any, shall be cited as party even if 'he or they are not heirs. 

4. The renunciation of Islam by a married 
Effect of conversion Muslim woman or her conversion to a faith other 
to another faith. Islam shall not by itself operate to dissolve 

her marriage: 

Provided that- after such renunciation, or conversion, the 
woman shall be entitled to obtain a decree for the dissolution of her 
marriage on any of the grounds mentioned in section 2 : 

Provided further that the provisions of this section shall not 
apply to a woman converted to Islam from some other faith who re- 
pmbraces her former faith. 

6. Nothing contained in this Act shall af- 
fect any right which a married woman may have 
under Muslim law to her dower or any part 
thereof on the dissolution of her marriage. 

6. Section 5 of the Muslim Personal Law 
(Shariat) Application Act, 1937, is hereby re- 
pealed. 


Eights to dower 
not to be affect- 
ed. 


Repeal of section 5 
of Act XXVI of 1937. 
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The references throughout are to pages. 


Abu Hanifa, 

founder of Hanafi school, 23. 

Abu Yusuf, 

disciple of Abu Haiiifa, 23, 69, 76. 

Acknowledged kinsman, 

when inherits, 89. 

Acknowledgment: See Parentage 

Acts (Regulation)— 

Administrator-General’s Act (3 of 
1913), 38. 

Agra Pre-Emption Act (11 of 
1922), 194. 

Agra Tenancy Act, 283. 

Ajmer-Merwara Regulation (3 of 
1877), 6, 12. 

Bengal Act (12 of 1887), 7, 9. 

Bombay Regulation (4 of 1827), 

6 , 10 . 

Bombay Regulation (8 of 1827), 
35. 

Burma Laws Act (13 of 1898), 15. 

Central Provinces Laws Act (20 
of 1875), 7, 14. 

Charitable Endowments Act (6 of 
1890), 193. 

Civil Procedure Code (5 of 1908), 
193. 

Contract Act (9 of 1872), 8. 

Cutchi Memons Act (46 of 1920), 
19. 

Dissolution of Muslim Marriages 
Act (8 of 1939), 255. 

Government of India Act, 15. 

Indian Succession Act (39 of 

' 1925), 25, 27, 28, 29, 34, 35 , 37, 
38. 

Madras Civil Courts -Act (3 of 
1873), 6, 10. 

Mussulman Wakf Validating Act 
(6 of 1913), 152, 168-175. 

—Act (42 of 1923), 184. 

—Act (32 of 1930), 175. 

N.W. Frontier Regulation (7 of 
1901), 13. 

Official Trustees Act (2 of 1913), 
193. 


Acts (Regulation) — contd. 

Oudh Laws Act (18 of 1876), 7, 
11, 194. 

Probate and Administration Act (5 
of 1881), 27, 29. 

Punjab Laws Act (4 of 1872), 7, 

11 . 

Punjab Pre-Emption Act (1 of 
1913), 194. 

Religious Endowments Act (20 of 
1863), 193. 

Shariat Act, 3-7. 

Succession Certificate Act (7 of 
1889), 37. 

Usury Laws Repeal Act (28 of 
1855), 8. 

Administration, 

Enactments relating to, 38, 39. 
general rules of, 27. 

Administration Suit, 
by an heir, 30. 

Administrator, 
suits against, 32. 
vesting of estate in, 28. 

Adoption, 

not recognized in Mahomcdan Law, 
272. 

Agreement, 

enabling wife to leave husband, 
229. 

for future maintenance, 228. 

separation, invalid, 254. 
talak by, 250. 

Alienation, of share, 
by heir, before distribution of 
estate, 28-32. 

for payment of debts, 28-32, 36- 
37. 

of estate by heir, for payment of 
debt, 36-37. 

Apostasy, 

and dissolution of marriage, 253. 
and guardianship for marriage, 224. 
and gfuardianship of person, 276- 
277. 

and inheritance, 48. 



294 


INDBX. 


Aunt, 

maternal, is D.K. of 4th class, 69. 
paternal, is D.K. of 4th class, 69. 

Bastard, 

right of, to inherit, under Shia 


Bequest, 

alternative, 121. 
conditional, 121. 
m excess of one-third, 118. 
contingent, 121. 
for pious purposes, 119. 
in excess of one-third, 118. 

Ill futuro, 121. 
of remainder, 117. 
revocation of, 121 . 
by subsequent will, 122. 
implied, 121. 
subject of, 120 
to heirs, 115, 117. 

to heirs and non-heirs, 117, 119. 
to unborn persons, 120. 

See Legacy. 

Birthright, 

not rccognir.ed in Mahomedan law, 
40. 

Bohras, of Bombay, are Sliias, 21, 
Sunni, of Gujarat, law governing, 
21. 

Brothers, 

full, son of, IS a residuary, 58A. 
„ daughter of, is D.K. 

of 3rd class, 68. 

„ son of, is* a resi- 

duary, S8A. 

il.-uightcr of, is distant kindred of 
third class, 68 
full, is a residuary, 58A . 

full, son of, is a residuary, S8A. 
uterine, is a sharer, 52A, 
uterine, children of, are D.K. of 
third class, 68, 78. 

Conjugal rights, 

defences in suit for restitution of, 
229-230. 

right to sue for restitution of, 229. 
Conversion to Mahomedanism, 
effect of, on rights of inheritance, 
18. 

on marital rights, 17. 

Converts, 

well-known sects of, 18, 21. 


Costs, 

of wife, in a suit for divorce, 261. 
Creditor, 

suit by, against heirs, 3/-33. 
executor or administrator, 32. 
Custom, 9-lS. 

of prostitution, not recognized, 12. 
of succession, when enforced, 11, 
12 . 

whether abrogated, 3, 4, 8. 

Cutchi memons, 

Cutchi Memons Act, 6, 20-21 . 
Cutchi Memon’s will, 20, 21. 
of Bombay, are Sunnis, 22. 
succession among, governed by 
Hindu law, 6, 19, 20, 
testamentary power of, 20-21. 
Cypres, 

doctrine of, 158. 

Daughter, 

children of, are distant kindred of 
first class, 68. 
when a sharer, 52A. 
when a residuary, 58A . 
Death-illness (Marz-ul-maut), 
acknowledgment of debt in, 125. 
conditions necessary for gift in, 
125. 

gift made in, 124. 

sale, whether applicable to, 125. 

wakf, made in, 159. 

what is, 124, 

Debt, 

effect of acknowledgment of, dur- 
ing death-illness, 125. 
liability of heirs for, 32. 
payment of, by heirs, 36-37. 
recovery of, due to deceased, 37- 
38. 

what IS, 38 . 

Device, 

to get over doctrine of Mushaa, 
140. 

pre-emption, 211. 

Devolution, 
of inheritance, 29. 

Dissolution of Muslim Marriages 
Act (8 of 1939), 255. 
dissolution grounds of, 260. 
absence of husband, 256, 257. 
cruelty of husband, 259. 
failure to perform marital obliga- 
tions, 258. 
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Dissolution of Muslim Marriages 
Act (8 of 1939)— contd. 
failure to provide maintenance, 
257. ■ ' ■ 

imprisonment of husband, 258. 
insanity of husband, 258. 

Distant kindred, 
defined and classified, 68-69. 
difference between Imam Muham- 
mad and Abu Yusuf, 69-70. 
four classes bf, 68-69. 

See Inheritance. 

Divorce, 

agreement for future ..separation, 
254. 

apostasy, and, 253-254.^ , 

Dissolution of Muslim , Marriages 
Act (8 of 1939), 255. 
effects of divorce, 262-264. 
cohabitation becomes unlawful, 
263. 

dower, becomes payable, 262. 
inheritance, mutual right of, 
cease, 262-263. 

khula and mubara’at, 252-253. 
remarriage of divorced couple, 
263-264. 

right to remarry, 262. 
forms of, 245, 2.54-255. 
husband, by, 245. 
impotence of husband and, 258. 
judicial, at suit of wife, 258, 259. 
li’an (imprecation). See Li’an. 
stipulation by wife, for right of, 
250. 

talak. See Talak. 
wife’s costs in proceedings for, 261 
Dower (Mahr), 
amount of, 231. 

consummation of marriage, and, 
234. 

contract of, may be made by 
father, 232. 

" deferred,” 233. 
defined, 231. 

father of minor liability of, 232. 
is unsecured debt, 236-237. 
kharch-i-pandan, 244. - 
limitation, period of, for recover- 
ing, 234. 

marriage, may be fixed after, 232. 
non-payment of, effect of, ^5. 
on divorce, 262. 

payable before legacies as a debt, 
236. 

“ Prompt,” 233. 

” Proper,” 232. 


Dower (Mahr) — contd. 
remission of, by wife, 234. 
specified, 231. ' 

widow’s right of retention for, 
237-238. 

gives no title, 239. 
liability to account, 240. 

■ not analogous to mortgage, 238- 
239. 

no right of retention during 
marriage, 240. 

no right to alienate, 240-241. 
possession, no bar to suit for 
dowrr, 243. 

suit by hems for shares against 
widow, 243-244. 

suit for possession, on being dis- 
possessed, 243. 

wakf, dower debt cannot be sub- 
ject of, 154. 

whether heritable or transfer- 
able, 241-242. 

Eldest Son, 

rights of, under Shia law, 113. 
Endowments, 

law relating to administration of, 
193. 

Equity and good conscience, 
rules of, 2, 26. 

Escheat, 

under Shia law, 113. 
under Sunni law, 94. 

Estate (of a Mahomedan), 

debts due to, how recoverable, 37. 
devolution of, 29. 
distribution of, 32. 
enactments relating to administra- 
tion of, 38-39. 
how administered, 27. 
vesting of, in executor or admini- 
strator, 28. 

Executor, 
commission to, 119. 
legal guardian of minor’s property, 

274 - , 

non-Mahomedan can be, 122. 
powers and duties of, 123. 
vesting of estate in, 28. 

False, 

grandfather defined, 51. 
grandfather is a distant kindred 
of second class, 68. 
grandmother defined, 51 . 
grandmother is a distant kindred 
of second class, 65 , 68 . 
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Family Settlement, 
life interest by way of, 44. 

Patawa Alamgiri (Baillie), 
authority of, 114. 

Father, 

as a sharer, 52A. 
as a residuary, S8A, 60. 
may inherit both as sharer and 
residuary, double capacity, 60, 
62-63. 

Father’s father. 

See True. 

Father’s mother, 
is a sharer, S2A. 

Fosterage, 

is a ground for prohibiting mar- 
riage, 218, 

Funeral expenses, 
payment of, is first charge upon 
the estate, 27. 

Gift (Hiba), 
acceptance of, 131. 
actionable claims, of, 128. 
capacity to make, 127. 
creditors, to defraud, 127. 
death-illness during, 124. 
defined, 127. 

delivery of possession, 131. 
burden of proof in case of, 132. 
constructive, 132, 
mutation of names, 132 
subsequent, 132. 
how effected in case of — 
actionable claims, 136 
bailees, 138. 

immovable property, 134. 
husband by, to wife, 135. 
where donor in possession, 134. 
where in occupation of tenants,, 
1.34. 

where donor and donee both, 
reside in, 134. 
incorporeal property, 136. 
minor children, 137. 
minors generally, 137-138. 
donor's power, extent, of, 127. 
equity of redemption of, 128-129. 
essentials of, 131. 
incorporeal property, of, 128. 
Insurance policy, 128. 
kinds of — 
areeat, 150. 
contingent, 141. 
death-bed, 124-126. 
gift «» /MtMro, 141. I 


Gift (Hiba) — contd. 

gift to two or more donees, 140- 
141. 

gift with a condition, 142-143. 
gift over, 144. 
hibor-bil-iwas, 146-149, q.v, 
hiba-ba-shart-ul-iwas, 149-150, 
q.v. 

sadaqah, 150. 

distinguished from wakf, 150. 

' Shia law as to, 140, 141. 
life-estates, 142-143. 

Shafei law, 143. 

Shia law, 143. 

maintenance for, to donee and his 
heirs, 127. 

Marumakkatayam law, 150-151. 
Mars-ul-m-aut. {See Death-ill- 
ness.) 

Mushaa, of {See Mushaa) . 
possession, 131, 134, 136. 
constructive, 132. 

property held adversely to donor, 
129-130. 

registration, 131. 

relinquishment of ownership by 
donor, 130. 

restraint against alienation, m, 143 
mutation of names, 132. 
revocation of, 145. 

Shia law, 146. 

Tawazhi, to, 150-151. 
trust, gift through the medium of, 
133. 

unborn person, to, 127. 
writing, whether necessary for a, 
130. 

Girasias, Molesalam, 
law relating to, 21 . 

Grandfather, 

See False; also True. 

Grandmother, 

See False; also True. 

Guardians for marriage, 
apostasy of, 224-225 . 
persons entitled to be, 224. 
Guardians of person and property, 
273-284. 

age of majority, 273. 

Agra Tenancy Act. 
settlement of property under, 
whether alienation, 283. 
agreement for purchase on behalf 
of minor, 284. 



IXDEX. 


297 


Guardians of person and property . 
— contd. 

alienation of property, immovable, 
by guardian appointed by Court, 
281. 

de facto, 281-282. 
legal, 282. 

alienation of property, movable by 
guardian appointed by Court, 
280. 

de facto, 284. 
legal, 284. 

appointment of guardian, 273-274 
application to Court, for, 273. 
apostasy, and, 276. 
arbitration, reference to, by de 
facto guardian, 283. 

Court, power of, to make orders 
as to, 273-274. 

matters to be consideiod by, in 
appointing, 274. 

custody of minor, child-wife, 277 
father’s right to, 278. 
female relations when disquali- 
fied for, 276. 

husband’s right to, 277. 
illegitimate ehildren, of, 278. 
mother’s right to, 274-275. 
de facto guardian, 280. 

Guardian and Wards Act, appli- 
cability to, 274, 281. 
guardian of, person, 274-278. 
property, 279-284. 
appointment by Court, 273-274, 

- 279. 

legal guardians of property, 279. 

alienation, by, 280. 
limitation of suit to set aside alie- 
nation by de facto guardian, 283 
testamentary, 279. 

Halai Memons, 
law governing, 21. 
of Bombay, are Sunnis, 22. 

Hanafi law, 

general rule of interpretation of, 
25-26. 

'of inheritanee, 50-90 

Hedaya, 

authority of, 114. 

observations of Mahmood, J., on 
Hamilton’s, 32. 

Heirs, 

administration suit, 30. 
alienation by, for payment of debts, 
30. 

bequest to, how far valid, 115-118. I 
classes of (Hanafi), 50. 
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Heirs — contd. 
liability of, for debts, 32. 
primary, CA. 

right of, to alienate share before 
distribution, 30-32. 
right of, to alienate share for pay- 
ment of debts, 36-37. 
suits against, by creditor, 32-35. 
tcnants-in-common, 29. 

List of heirs — Sunni Law. 
aunt, full pat., is D.K , 4th cl., 
83. 

aunt, cons pat., is D.K., 4th 
cl., 83 

aunt, ut. pat., is D.K., 4th cl, 
83. 

aunt, lu. pat., is D.K., 4th cl , 
83. 

aunt, full m.it., is D.K., 4th cl, 
83. 

aunt, full ni.it., is D.K,, 5th cl, 
83. 

aunt, children and grandchildren 
of, are D.K., 4th cl., 85. 
brother (full) is a res., .58 A, 
60. 

brother’s (full) son is a res., 
58 A. 

brother’s (full) son’s h.l.s. is a 
res., 58A, 

brother’s (full) daughter is D 
K.,3rd cl., 77. 

brother's (full) son’s daughter is 
D.K., 3rd cl., 78 
brother’s (full) daughter’s chil- 
dren are D.K., 3rd cl., 78. 
brother (cons.) is a res., S8A. 
brother’s (cons.) son is a res , 
58 A. 

brother’s (cons.) son h.l.s. is 
a res., 58 A. 

brother’s (cons ) daughter is D 
K., 3rd cl., 78. , 

brother’s (cons.) son’s daughter 
is D.K., 3rd cl., 78. 
brother’s (cons.) daughter’s 
children are D.K., 3rd cl., 
78. 

daughter as a sharer, 52A, 54-55 
with father, 60-62. 

sister (full), S8A, 60-61. 
daughter as a res., 58A, 58. 
daughter’s children and grand- 
children are D.K., 1st cl., 70- 
71. 

exclusion of, by custom or sta- 
tute, 49. 

under Watan Act, 49. 



tN^DBX. 


2i^8 


sirs — contd. 

father as a sharer, 52A, 55. 
father as a res., 58 A, 60, 67. 
father as both sharer and res., 
i.e., ‘double capacity’ 60, 62. 
father’s father as a res., 52A, 
60,67. 

father’s father as both sharer 
and res., 60, 62. 

father’s mother is a sharer, S2A, 
54. 

father’s brother. S'ee below 
Uncle. 

father’s sister. See above Aunt 
grandfather (true) as sharer, 
S2A, 53-54. 

urrandfather (true) as res., 

58 A, 60,67. 

grandfather (true) as sharer 
and residuary, 60, 62. 
grandmother (true) as sharer, 
S2A, 53-54 

luisband is a sharer, 52A, 52. 
mother is a sharer, S2A, 52-53. 
mother’s father is D.K., 2nd 
cl., 76. 

mother’s mother is a «;harcr, 52A 
sister as a sharer, S2A, 55. 
sister as res., 52A, 60-61. ' 

(full) with daughters and son’s 
daughters, is a res., 58A, 60 
son is a res., S8A, 58. 

-on’s son is a res., 58A, 58 
son’s daughter as a sharer, 52A, 
54-55. I 

-on’s daughter as res., 58A, 58- ' 

59. I 

son’s son li.l.s. as res., 58A, “^8- 
59. f 

son’s daughter h.l.s. as a sharer, 

52A, 54-55. | 

son’s daughter h.l.s a- a res., 

58 A, 58-59. 

son's daughter’s children are D. 

K., of 1st cl., 70. 
uncle (full pat.) is res., 58A. 
uncle (cons, pat.) is res., 58A. 
uncle’s (full pat.) son h.l.s. as 
res,, S8A. 

uncle's (cons, pat.) son h.l.s. 
as res., 58A. 

uncle’s (full pat.) daughter as 
D.K., 4th cl., 85. 
uncle’s (cons, pat.) daughter as 
D.K., 4th cl., 85. 
uncle (ut. pat.) is D.K., of the 
4lh cl., 84. 


Heirs — contd. 

uncle’s (ut. pat.) children are 
D.K., 4th cl., 85. 
uncle (full mat.) D.K., 4tb cl., 
83. 

uncle (cons, mat.) D.K., 4th 
cl., 83. 

uncle (ut. mat.) D.K., 4th cl., 
83. 

uncle’s (full mat.) children are 
D.K., 4th cl., 86. 
uncle’s (cons, mat.) children are 
D.K., 4th cl., 86. 
uncle’s (ut. mat.) children are 
D.K., 4th cl., 86. 
wife IS a sharer, 52A, 52. 

List of heirs — Shia Law. 
aunt’s 106-108. 
aunt’s children, 108. 
brothers, 98-102, 111. 
brother’s descendants, 102-105. 
daughter, 96, 98, 112. 
father, 96, 98. 
grandchildren, 98-99. 
grandparents, 101, 105-106. 
husband, 96, 110-111. 
illegitimate children, 113. 
mother, 96, 98, 111. 
remote lineal descendants, 99. 
sister, 100-102, 112. 
sister's descendants, 102-104. 
son, 98, 113. 
uncle, 106-108. 
uncle’s children, 108. 
wife, 96, 110, 111, 113. 

Hiba, 

See Gift. 

Hiba-ba-shar^-ul-iwaz, 149, 150. 

defined, 149. 

Hiba-bil-iwaz, 1 16-149. 
adequacy of consideration, in, de- 
fined, 146, 148. 

intention to transfer in praesenti, 
in. 148-149. 

life interest by way of, 45. 

“true,” 149. 

Homicide, 

as a bar to succession, 48. 
Husband, 
is a sharer, 52A . 

See also Return, doctrine of. 

Iddat, 

maintenance during, 228. 
marriage during, void, 215-216, 219. 
talak, on, 249. 
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Ila, I 

form of divorce, 252. 

Illegitimate child, see Bastard. 
Imam Muhammad, 
disciple of Abti Hftnifa, 25, 69. 

Increase, (aul ) , 

doctrine of, in Sunni law, 55-57. 
doctrine of, not recognised by Shia 
law, 112. 

Inheritance, 
birthright, 40. 
devolution of, 29. 

exclusion of daughters, from, by 
custom or statute, 49. 
general rules of, 40-49 
homicide, effect of, on, 48. 
impediments to, 48. 
kinds of estate ■ — 
joint family, 47, 48. 
life estate, 41-4.5. 
representation, principle of not 
recognized, 29. 
spes successiottis, 41 . 
vesting of, 47. 

-vested remainder, 41-45 

Inheritance — Hanafi law, 
distant kindred, 4 classes of, 68-69 
Class I {descendants of deceas- 
ed), 70-71. 

allotment of shares, amongst, 71. 
order of succession, amongst, 
70-71. 

rules of exclusion, 70. 

Class II : {ascendants of deceased) 
order of succession, 76-77. 

Class in {descendants of par- 
ents) . 

allotment of shares, amongst, 
78-82. 

order of succession, 77-78. 
rules of exclusion, 77. 

Class IV : {descendants of qrand- 
parents) . 

order of succession, 82-83. 
fable of uncles and aunts, 88, 
uncles and aunts, succession 

amongst, 83-85. 

descendants of amongst, 85-87. 
special rules of succession 

amongst, 87. 

acknowledged kinsman, 89. 

bastard, 90. 

crown, 90. 

escheat, 90. 

heirs, classes of, 50. 


Inheritance — Hanafi Law — contd. 
increase, doctrine of, 55. 
missing persons, 90. 
step-children, 90. 
successor by contract, 89. 
universal legatee, 89. 
residuaries, defined, 58. 
if none, residue reverts to shar- 
ers, 65-67. 
table of, 58A. 
sharers, who are, 51-52. 
table of, 52A. 

Inheritance — Shia law, 

distribution of property in, 94- 
95 

escheat, 113. 
hei.s, classes of, 91-93. 
heirs, of first class — 
rules of succession, 98-100. 
heirs, of second class — 

brothers and sisters without 
any ancestors, 101, 102. 
brothers and sisters, descen- 
dants of, without any an- 
cestor, 102-104. 

general rules of succession, 
among, 100-101. 

grandparents, h.h.s. with bro- 
thers and sisters or their 
descendants, 104-105. 
grandparents, h.h.s. ivithout 
brothers or sisters or their 
descendants, 101 . 
heirs, of third class- 
descendants of, 108-109. 
order of succession, 105-106. 
other heirs, 109-110. 
uncles and aunts, 106-108. 
husband and wife, 93-94. 
increase, doctrine of, not recog- 
nized, 112. 

representation, principle of, 94-95 
residuaries, 93. 

return, doctrine of, {see Return), 
right of particular individuals to 
inherit : • 

childless widow, 113. 

- eldest son, 113. 

illegitimate child, 113. 
stirpital succession, 97. 
succession among descendants, 
97-98. 

Table of sharers, 96. 

Interpretation, 

ancient texts, 25. 
equity rules, 26. 
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Interpretation — contd 

general rules of, 25-26. 

Koran, 24. 

precepts (traditions), 24. 

Jactitation of marriage, 

suit for, 230. 

Joint family and Joint family 
business, 

how far recognized amongst 
Mahomedans, 47-48. 

Justice, equity and good consci- 
ence, 

principle of, when to be applied, 
2,26. 

Khankah, 

what IS a, 190. 

Khojas, 

law relating to Succession and 
Inheritance amongst, 19. 

Sect of, is Shia, 22. 

Koran, 

interpretation of the, 24 
Legacies, 
abatement of, 119 
lapse of, 120. 
revocation of, 121-122. 
subject-matter of, need not be in 
existence at the time of e.xecu- 
tion of will, 120-121 
Sec Bequest. 

Legatee, universal, 
riglit, of, to inherit, 89-90. 
Legitimacy. See Parentage. 
Letters of administration, 
expenses of, how borne, 27, 
when ncccssarj' to obtain, 38, 122. 

Li’an, — (Imprecation.) 

defined, 260-261. 
retractation of charge, 260. 
separation, no, until decree, 260. 
when wife no^ major, and, 261. 

Life-estate, 

condition in nature of trust, by, 
143-144. 

family settlements, by, 44-45. 
gift of, 41-45, 142. 
hiba-bil-iwas, by, 45 . 
how far recognized, 41-44. 

Shia law, 45. 

Sunni law, 41-44. 
wakfs, by, 45, 155. 


Limitation, 

alienation by de facto guardian, 
283. 

for recovery of share, 29-30. 
suit by heirs, 30. 
suit for doiVer, 234-235. 
suit for pre-emption, 210-211. 
where alienation of wakf property 
unauthorized, 182. 

Mahomedan, 
definition of, 17. 
sects and sub-sects, 22. 

Mahomedan Law, 
administration of — 
Ajmer-Merwara, 13. 
generally, 1. 

in Bengal, U.P. and Assam, 9. 
in Burmah, 15. 
in Central Provinces, 14. 
in Oudh, 13. 

in Presidency Towns, 7-8, 
m Punjab, and N.W.F. Pro- 
vince, 11, 13. 

in Muffasal of Bombay, 10-11, 
in Muffasal of Madras, 10. 
application, extent of, of, 1 . 
interpretation, of, 24. 
of crime.s, 1, 2. 
of evidence, 1 
sources of, 24 

Mahomedanism, 
conversion to, 17-18. 
defined, 17. 

Mahr, {see Dower), 

Maintenance, 

agreement for future maintenanoe, 
228-229. 

agreement for future separation, 

254. 

defined, 285. 

of children and grandchildren, 285. 
of daughter staying away from 
father, 286. 

of parents and grandparents, 286. 
of poor relations, 286. 
of wife by husband, 227. 

on divorce during iddat, 228. 
order for, 227. 

statutory obligation of father, for, 
286-287. 

Maliki Law, 

presumption of legitimacy, 266- 
267. 
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MarriaSCf 

baiil (void), 214. 

between persons of different sects, 
23, 217. 

breach of promise of, 230. 
capacity, for, 213. 
consummation of, 216. 
consent obtained by force or fraud, 
214. 

contract, who may, 213 . 
defined, 213. 

distinction between, void and irre- 
gular, 219. 

divorce, {see Divorce) . 
dower {mahr) . See Dower, 
during iddat void, 215-216. 
essentials of, 214. 
fasid (irregular), 214. 
fosterage, prohibition on ground 
of, 218. 

guardians for, 224-225. 
husbands, plurality of, 215. 
iddat, marriage with woman un- 
dergoing, 215. 

irregular (fasid), effects of, 220. 
jactitation of, suit for, 230. 
judicial proceedings in, 229-230. 
breach of promise, 230. 
cruelty, 229. 

expulsion of husband, from 
caste, 230. 

false charge of adultery by hus- 
band, 230. 

jactitation of marriage, 230. 
non-payment of prompt dower, 
230. 

regarding agreement for sepa- 
rate residence of wife, 229. 
restitution of conjugal rights, 
229. 

kitabi, kitabia, marriage, with, 217. 
lunatics, of, 213, 227. 
maintenance of wives. See Main- 
tenance. 

marriage of, minor, brought about 
by, 

• father or grandfath^, 225. 

other guardians, 225-226. 
minors cannot contract, 224. 
muta, 222-223. 

polyandry not allowed, 215. 
presumption of, 221 . 
prohibition of, on account of — 
affinity, 218. 
consanguinity, 217. 
fosterage, 218. 
unlawful conjunction, 218. 
proposal and acceptance, 214. 


[ Marriage — contd, 

puberty, option of, 225-226. 
registration, of, 214. 
religion, difference of, 217. 

Sahifc, (valid), 220. 

Repudiation of, 225. 

effect of, 226. 
retirement, valid, 216. 
sects, between persons of different, 
23, 217. 

Sunnis and Shias, between, 23, 216 
.valid, (sahtah), effects of, Z20. 
valid retirement, 216. 
void, (batH), effects of, 220. 
wife’s .sister, marriage with, 218. 
witne.sses, 215. 
wives, number of, 215 
women who cannot be lawfully 
joined together as wives, 218. 

^ee also Agreement, Apostasy, 
Conjugal rights. Divorce, Do- 
wer, 

Marumakkatayam law, 
effect of, on donees of gift, 150- 
151. 

Marz-ul-maut, 

Death-illness. 

Minority, 

age of, according to Mussulman 
law, 273. 

and guardianship of marriage, 224. 
and guardianship of person, 274- 
278. 

and guardianship of property, 279- 
284. 

Missing person, 
right of, to inherit, 90. 

Molesalam Girasias (of Broach), 
succession among, governed by 
Hindu law, 21 . 

Mosque, 

right of every Mahomedan to enter 
a public, 188-189. 

wakf of mushaa for a, invalid, 154 
whether a juristic person, 189. 
Mother, 
is a sharer, S2A . 

Mother’s mother, 
is a sharer, 52A. 

Mushaa, 
defined, 138. 
device to get over, 140. 
doctrine of, not applicable to 
transfers for consideratiem, 140. 
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Mushaa — contd . 
gift of, 

where property divisible, 138- 
140. 

indivisible, 138. 

Shia law of, 140. 
wakf of, 154. 

Muta, 222-223 
Mutawalli, 

accounts, duty of, to file, 184-186. 
appointment of, 
by arbitration, 176. 
congregation, 180. 

Court, 179-180. 
generally, 178-179. 
lineal dcocendants, 179. 
on death-bed, 181 . 
who may be appointed, 176-177. 
Court, power of, as to appointment, 
179-180. 

procedure to obtain sanction of, 
to sell or mortgage, 181-182 
to confirm sale or mortgage by, 
181. 

female, as, 176-177. 
limitation for suit against, 183. 

attachment of, 188. 
office of, not hereditary, 181. 

transferable, 187. 
power of — 

to increase salary or allowance 
of officers and servants, 184. 
to lease, 183. 
to sell, 181. 
to moi tgage, 181 . 
removal of, 187. 
remuneration of, 184. 
sect (or religion) of, differen e of, 
178. 

suit for possession by, 176. 
unauthorized alienation of pro- 
perty by, 182. 

who may be appointed, 176-177. 
Parentage, 265-267. 
acknowledgment of paternity, 267- 
268. 

age of parties, in, 269, 271. 
burden of proof of, and, 270. 
conditions of valid, 269-271. 
express or implie<n 268-269. 
inheritance, right of, in, 268. 
intention to confer status of legi- 
timacy in, 270. 

'irrevocability of, 271. 
legitimacy, and, 267. 
offspring of fornicatidn, and, 271- 
repudiation of, 271. 


Parentage — contd . 
adoption, not recognized, 272. 
establishment of, 265-267. 
legitimacy, when presumed, 266- 
267. 

distinction between Mahomedan 
“Law and geneial law of, 267. 
maternity, defined, 265. 

how established, 265. 
paternity, defined, 265. 
how established, 265. 

Personal Law , — See Shariat Act 
Pre-emption, 

buyer, whether should be a Maho- 
medan, 203. 
contract, by, 196. 
death of pre-emptor, 209. 
decree for pre-emption not trans- 
ferable. 211. 
defined, 194. 
demands for, 205-206. 
device for evading, 211. ' 

distinction between the Sumii and 
Shia law, of, 212. 
enactments relating to, 194-195. 
females, 198. 

formalities (necessary) of, 205, 
206 

ground of, till when, to continue, 
202-203. 

Hindus, among, 195. 
history of introduction of, in 
India, 196. 

land pre-empted, full ownership in, 
necessaiy, 198. 

lease in perpetuity, does not create 
right of, 202. 
limitation, 210-211. 
not recognized in Madras Presi- 
dency, ISH. 

persons entitled to claim. 1%-197. 
pre-emptor, death 6f, 209. 
female, 198. 

persons in same class, right of, 
198. 

price, teiyler of, not essential, 208. 
property subject to mortgage, 211. 
recognized amongst Hindus, 195. 
right of, when arises, 199-201. 
when may be exercised, 199-201. 
when lost, 

by acquiescence, 209. 
by joinder of plaintiffs, not 
entitled to pre-empt, 209. 
when not lost, 

by previous notice of sale, 

210 . 
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Pre-emption — could. 

by refusal to buy before 
sale, 210. 

sale alone gives rise to, 199-201. 
by one co-sharer to another, 199. 
to two or more persons, 210. 
sect law, governing, 211. 
shafts, among, in case of sale to, 
204. 

suit for, 210, 

suit for, limitation for, 210-211 
transfer by purchaser after de- 
mands, 208. I 

vesting of propeity in pre-emptor, 
211. 

villages and zcmindaries, when 
arises, 198. 

Probate, 37, 122. 
expenses of, how borne, 27. 
estate vests without probate, 28 
when necessary, 37-38. 

Prohibited degrees, 
of affinity, 218. 
of consanguinity, 217 
Property, 

ancestral or self-acquired, 40. 
birthright in, not recognized, 40. 
heritable, 40. 

principle of representation, 40. 
spes successionis, not recognized, 
41. 

renunciation of, 41. 

Prophet, 

precept.s (Traditions) of the, 24. 
Puberty, 

presumption re, 213. 
what is the age of, 213-214, 273. 
Punjab, 
law in, 11. 

Kadd. See Return, 

Remainder — V ested, 
how far recognized, 41-44. 
Renunciation (of inheritance), 
how far binding on heir, 41. 
Representation, right of, 
how far recognized in Shia law, 
94-95. 

not recognized in Hanafi law, 40. 
not recognized in Mahomedan law, 
40. 

Residuaries, 
classified, 62. 
defined, 58. 


Residuaries — could. 
female, 63-64. 
for special cause, 67. 
principles of succession among, 63- 
64. 

table of, 58A. 

who are primarily sharers, 62-63 . 

Residue, 

peculiar features of, 64. 
Restitution of Conjugal Rights, 
prompt dower, non-payment of, 
and, 235. 
suit for, 229-2.16 

Return (Radd), doctrine of, 
distinguished from “ Increase ”, 67 . 
in Sunni law, 65-67. 
in Shia law — 

aflFecting hmsband and wife, 110, 
affecting mother. 111. 
alTecting uterine brothei > and 
sisters. 111. 
generally, 110. 

Revocation, 
of bequest, 121. 
of gift, 149. 
of talak, 249. 
of wakf, 164. 

Sajjadanashin, 
office of, 190. 

Sects and sub-sects, 

Ahmadis, 17 ff.n. (a)], 
change from one to another, right 
to, 23. 

each sect governed hy its own law', 
23. 

governs law of succession, 28. 
marriage with another, does not 
subject party to law of that sect, 
23. 

Memons, 19-21 . 

Motazilas, 22. 

Athna Asharias, 22. 

Bohras, 22. 

Ismailyas, 22. 

Khojas, 22. 

Zaidyas, 22. 

Presumption as to Sunnism, 22. 
Shia Sub-sects, 22. 

Sunni Sub-sects, 22. 

Hanafis, 22. 

Hanbalis, 22. 

Malikis, 22. 

Shafeis, 22. 

Sunnis and Shias, 22. 
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Shafei law, 

gift of, life-estate, 143. 
marriage, 213. 
maintenance, of wives, 227. 
presumption of legitimacy, 266. 


Sharers, 

defined, 51-52. 

principles of succession among, 
63-64. 

residuaries that are primarily 
sharers, 62. 

table of (Hanafi), 52A. 

Shariat Act, 

Acts repealed, 8. 
adoption, 5-6. 

Burma, not applicable to, 15. 

divorce, 5. 

dower, 5. 

effect of, 3-7. 

gifts, 5. 

guardianship, 5. 
intestate succession, 4. 
legacies, 5-6. 
maintenance, 5. 
marriage, 5. 

Punjab in, 5. 

special property of females, 11. 
trusts, 5. 
wakf s, 5 . 
wills, 6-7. 


Shia Law — contd. 

Sirajiyyah, a/-authority of, 50. 
talak, 247, 249, 251. 
wakf, 159, 161-162, 165, 166-167, 
169, 174, 178. 

Wills, 115, 117-118, 121. 

Sister, 

children of, are distant kindred of 
third class, 68. 

consanguine, as sharer, 52A. 

as residuary, 58A. 
full, as sharer, 52 A. 

as residuary, 58A. 
uterine as sharer, S2A. 


Son, 

daughter of, as a sharer, 52A. 

as a residuary, 58A . 
daughter of, children of, are dis- 
tant kindred of first class, 68. 
is a residuary, S8A, 64. 
son of, is a residuary, 58A, 
son’s daughter, how loxv soever, 


son, how low soever, 51. 


Sources of Mahomedan law, 24. 
Spes successionis, 41. 


Step-children, 

no right to inherit, 96. 


Shia law, 

bequest to heirs, 117-118, 
consent of heirs to bequest, 118- 
119. 

cy-prcs, doctrine of, 158. 
divorce, 248, 251-253. 
dower, 232, 233. 

gift of life-estates, 45, 133, 143. 
to two or more donees, 141. 
revocation of, 146. 
guardianship of person and pro- 
perty, 275. 

homicide, no bar to succession, 48. 
Increase, doctrine of, not recog- 
nized by, 112. 
inheritance, 91-113. 
legacies, abatement of, 119. 

lapse of, 120. 
majority in, 273. 

marriage, 23, 214, 216, 217, 219, 220, 
222-223, 225, 226. 

Mushaa, law as to, 140. 
pre-emption, 194, 199, 212. 

Return, doctrine of, 110. 
Sharaya-ul-Islam, authority of, 91. 
Sharifiyyah, a/-authority of, 50. 


Step-parents, 
no right to inherit, 90. 

Succession, 

governed by Sect law of deceased, 
27. 

when per stirpes. 175. 

See Inheritance. 

Successor by contract, 
defined, 89. 

Suicide, 

Shia Wilis and, 115. 

Sunnis, 

parties to suit presumed to be, 22. 
sub-sects of, 22. 

Sunnism, presumption as to, 22. 

Takia, 

subject of endowment, 192. 

Talak, 
ahsan, 249 
bain, 249. 

compulsion, under, 251. 
hasan, 249. 

irrevocable, when becomes, 249. 
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Talak — contd. ■ 

niCirnapre in Knpland, and, 251. 
may be oral or in writing, 246-247. 

in absence of wife, 246. 
tiifzi’ces, 250-251 . 
ul-bidaat (badat), 248-249. 
Taluqdar’s of Oudh, 

succession by primogeniture, 49, 
Tenants- in-common, 
heirs take as, 29 
limitation, 29-30. 

Terms, Technical (9ce Words) 
True, 

grandfather, defined, 51. 
as a sharer, S2A. 
as a residuary, 58A. 
as both sharer and residuary, 62 
grandmother defined, 51. 
grandmother is a sharei, 52A. 
Trusts, 

conditions in gifts in the nature of, 
143. 

gifts through medium of, 1,33 
public. See Wakf 

Uncle, 

children of matcin.il, arc T) K 
4th class, 69. 

daughter of paternal, is D.K. 
of 4th class, 68. 

maternal, is a distant kindred of 
4th class, 69. 

paternal, is a residuary, 58A. 
son of paternal, is a residuary, 58A 
table of uncles and aunts, 88. 
Universal legatee, 
right of, to inherit, 89. 

Usage, 

given effect to, b> Courts, 11 
Usury, 

prohibition against, whether re- 
pealed, by Usury Caws Repeal 
Act of 1855, 8 

Vested, 

inheritance, defined, 47. 
remainder, how far recognised, 41- 
45. 

Wages, 

of servants, borne by the estate, 27. 
Wakf, 

adverse possession against, 188. 
alienation of wakf property, 167. 
attachment of wakf property, 167. 
39 


Wakf — contd . 
beneficiaries, 

wakif’s power to alter, 104 
increase or reduce shares of. 

164. 

cash, of, 1.53 
completion of, 160. 

intention to complete, without 
declaration, 160-161 

without delivery of possc« 
Sion, 101. 

(.onllngent invalid, 105. 

creditors, to defraud. 166 

cv-pi es, doctrine of, applied to, 

’ 158 

debts of akit, provision for pay- 
n - lit, oi. 105 
definition of, 152 

dower debt, cannot lie subject ot, 
1.54 

enactments relating to, 193 
equitv of redemption, wakf of, 
15.1-154. 

famih settlements (loakf-cilol- 
aulad), 

history of, 168-169. 

Shia law, 169, 174. 

Sunni law, 168-174. 
succession among descLiidants, 
111, 175 

form of, 158-1.59 
how made, 

in death-iHncss, 159. 
infer vivos, 159. 
testrunentary, 154, 159 
immemorial user, by, 162. 
imam, appointment of, 180 
lease of, property, 183. 
presumption of legal origin, of. 
183. 

life interest, 
for wakif, 165. 
for residence, 166 
kazi, 191. 
khankah, 190 
limitation, 

for suit to follow wakf property 
in hands of nuitawalli, 182. 
where alienation of wakf pro- 
perty unauthorized, 182. 
marz-ul-maiit, wakf during, 159. 
minor, cannot create, 158. 
mortgage of, property, 182. 
mortgaged property, wakf of, 153- 
154. 

mosques, 185, 188. 
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Wakf — contd. 

whether juristic person, 189. 
movables, of, 153. 
niushaa, of, 1S4-15S. 
mutawalh. See Mutawalli. 
objects of, 155-156. 
partly valid and partly invalid, 
158. 

uncertainty of, 156. 
permanent, must be, 152. 
persons capable of making, 158. 
possession of wakf property, deli- 
very of, 160-161. 
private, 

how dealt with before Wakf Act, 
1913, 169-171. 

under Wakf Act, 1913, 171-174. 
property. 

Court’s power to confirm sale or 
mortgage of, 182. 
mutawalli’s power to sell or 
mortgage, 181. 

procedure to obtain sanction of 
Court to sale or mortgage, 182 
unauthorized alienation of, 182, 
registration of, 162. 
residence of settlor, provision for, 
166. 

revocation of, 164. 

S.ijjaclanishm, 190. 
alienation by, 191 . 
offerings to, 191 . 
sale of, property, 181-182. 
strangers, in favour' of, 156. 
subject of, 153. 

must belong to wakif, 153. 
succession per stirpes, 175. 
suit for declaration that property 
belongs to v akf, 167-168. 

Takia, 192. 

testamentary, 159. 

user, immemorial, by, 162. 

Wakf Acts, 

Act XXXII of 1930, 175. 
Mussulman Wakf Validating 
Act, VI of 1913, 174-175. 
is now retrospective, 175. 
Mussalmaii Wakf Act, XLII of 
1923, 184, 193. 

Shariat Act, 171. 
who may create, 158. 
widow, forfeiture of interest of, 
under wakfnama, on remarriage. 
175. 

Widow (childless), 
limited right of, to inherit under 
Shia law, 113. 


Wife, 

is a sharer, 52A. 
maintenance of, 227. 
right of, to claim divorce, 245, 250, 
258-260. 

Will (wasiyyat), 
attestation of, 115. 
authorities on, 114. 
bequest for pious purposes, 119- 
120 . 

bequest to heirs, 115. 
commission to executors, 119. 
consent of heirs, to, 118. 

Cutchi Memon’s will, 20, 21 . 
form of, 115. 

legacies, abatement of, 119. 
limit of testamentary power, 118. 
persons capable of making a, 114. 
probate of, 122. 
signature of testator, 115. 

Words, 

Ahata, 162. 

Ahmadis, 17 [f.n. (o)]. 
Amar-i-khair, 157. 

Amil-bil-hadis, 189. 

Amin, 189. 

Amrce, 42, 43, 142. 

Areeat, 150. 

Asharias, Athna, 22 
Astan, 177. 

Aul, 55. 

Barsi, 155. 

Batil, 138, 214. 

Bhck, 190. 

Chundawand, 12. 

Dargah 77 [f.n. ( 2 )] . 

Dharam, 1S7. 

Dirham, 231. 

Duldut, 150. 

Fakir, 192. -» 

Faraiz, 119. 

Fasid, 138, 142, 214. 

Fateha, 155, 157. 

Guzara, 127. 

Hadis. 24. 

Haj, 119. 

Hammam, 138. 

Hanafi, 22. 

Hanbali, 22. 

Haram, 246. 

Hiba, 127. 

-ba-shart-ul-jiwaz, 149. 

-bil-iwaz, 148-149. 

-i-muddat, 223. 

Hizanat, 275. 

Iddat, 215. 

Ijmaa, 24. 
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Words — contd. 

11a, 3, 2S2. 

Imam, 177. 

Imambara, 192. 

Ismaiha, 22. 

Jabr, 224. 

Kadam Sh.irif, 155. 

Kazt, 191. 

Khairat, 157. 

Khankah, 190. 
Kharch-i-pandan, 244. 

Khatib, 177. 
Khilwat-us-Sahih, 216. 
Khula, 245, 252. 

Khulanama, 253. 
Khyar-ul-bulugh, 226. 
Kinayat, 246. 

Kitabi, a, 217. 

Kiyas, 24. 

Li’an, 260. 

Mahr, 231. 

-i-misl, 232. 

Mai, 128. 

Mahkana, 128. 

Maliki, 22. 

Marz-ul-maut, 124. 
Moohanm, 219 [f.n. (;r)]. 
Motazila, 22. 

Mowkoof, 166. 

Mubara'at, 245, 252. 
Mujavar, 177. 

Mukarraridar, 196. 

Mushaa, 138. 

Muta, 222. 

Mutawalli, 175. 

Naubat nawaz, 191. 

Nawafil, 120. 

Nikah, 213. 

batil, 214. 
fasid, 214. 
sahih, 203, 214. 
Pagwand, 12. 

Radd, 65. 

Rikba, 43. 

Riwaziam, 9. 

Robat, 155. 

Sadaqa fitrat, 119. 

Sadaqah, ISO. 


I Words — conld. 

Sadir wand, 169. 

Saheeh, 214, 246. 
Sajjadanashin, 177, 190. 
Shafei, 22. 

Shafi-i-sharik, 196. 
-i-khaht, 196 
-i-jar, 197. 

Shia, 22. 

Shufaa, 194. 

Shuyuu, 140. 

Stribant, 12. 

Motazi/la, 22 
lafweez, 250-231 
Takia, 192. 

Talab, 2'IS 

-i-ishha.l, 205 . 
-i-mowzsibat, 205. 
Talak, 245. 

ahsaii, 248. 
hasan, 248. 

-i-bain, 235, 249 
->-badai, 248. 
-ul-bidaat, 248. 
-us-sunnat, 248 
Talaknama, 245. 
Tambknama, 115. 
Tarwad, 151. 

Tuwazi, 151 . 

Tazia, 155. 

Tuhr, 248. 

Umra, 43, 142. 

Wahabi. 189. 

Wajibat, 119. 

Wajibularz, 9. 

Wakf, 152. 

Wakf-alal-aulad, 168. 
Wakf-bil-wasayat, 159. 
Wasayat-bil-wakf, 159. 
Wasi, 28. 

Wasiyyat, 115 
Zaidya, 22. 

Zakat, 119. 

Zihar. 3, 252. 

Zina, 213. 

Zihar, 

form of divorce, 3, 251. 
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